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was directory and not mandatory on 
the treasurer. 

Spokane County ex reI. Sullivan, 
et al v. Glover, County Treas

urer, 97 Pac. (2d) 628. 

From the law as given to us by 
the legislature and the decisions of 
our courts, it is my opinion that the 
provisions of Section 2169, Revised 
Codes of Montana, 1935, as it applies 
to the county treasurer giving the 
notices therein mentioned, are direc
tory and not mandatory. The failure 
of the county treasurer in giving the 
notices as therein provided will not 
affect the legality of the tax, nor the 
lawful interest and penalty accruing 
thereon, as provided by law. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 68 

Milk Prices, Alteration or Revision of 
-Montana Milk Control Board. 

Held: The Montana Milk Control 
Board may not allow an alter
ation or revision of prices for 
milk set by it in marketing 
areas without first holding a 
public hearing on the matter 
in the same manner provided 
by law for the original fixing 
of prices. 

September 6, 1947 
Montana Milk Control Board 
State Capitol Building 
Helena, Montana 

Attention: Mr. A. A. Klemme, 
Executive Secretary 

Dear Mr. Klemme: 

You have inquired of this office 
whether the Montana Milk Control 
Board may allow the alteration or re
vision of the price schedule within any 
Montana Milk Control Marketing 
Area without a public hearing. 

Section 7 ,of Chapter '204 of the 
Laws of 1939, provides: 

"The board may, upon its own 
motion, or upon application in writ
ing from any market, or from any 
party at interest, alter, revise or 
amend any official order thereto-

fore made by the board provided 
that before making, revising, or 
amending any order fixing prices 
to be charged or paid for milk in 
any af its grades or uses, the 
board shall hold a public hearing on 
such matter in the same manner 
provided herein for the original fix
ing of prices." (Emphasis mine), 

It is, therefore, my opinion the Mon-
tana Milk Control Board may not al
Iowan alteration or revision of prices 
for milk set by it in any marketing 
area without first holding a public 
hearing on the matter in the same 
manner provided by law for the orig-
inal fixing of prices. . 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 64 

Aeronautics-Airports--Joint Airport 
Board--Counties--Cities. 

Held: A joint airport board may 
sign an agreement with the 
federal government pertaining 
to development of airport 
p.rojects on behalf of its con
stituent public agencies and 
bind its constituent public 
agencies thereby, provided it 
does not· exceed any of the 
limitations placed upon it by 
sub-section (d) of Section 14 
of Chapter 288, Laws of 1947, 
and provided it does not at
tempt to obligate its con-

. stituent public agencies be
yond the terms of their agree
ment executed pursuant to 
sub-section (b) of Section 14, 
Chapter 288, Laws of 1947. 

September 9, 1947 
Mr. Frank Wiley, Director 
Montana Aeronautics Commission 
Helena, Montana 

Dear Mr. Wiley: 

You have inquired whether a joint 
airport board may sign an agreement 
with the federal government pertain
ing to development of airport projects 
and whether a joint board which signs 
such an agreement and accepts fed
eral moneys binds the municipalities 
which it represents. 
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Chapter 288, Laws of 1947, is the 
Municipal Airports Act of Montana 
and provides the authority for muni
cipalities to plan, acquire, establish, 
develop, construct, enlarge, improve, 
maintain, equip, operate, regulate, 
protect, and police airports, air navi
gation facilities, and airport hazards. 
Paragraph (d) of Section 1 of Chapter 
288 defines 'municipality' broadly: 

"(d) 'Municipality' means any 
county, city, village or town of this 
state and any other political sub
diviSion, public corporation, au
thority, or district in this state 
which is or may be authorized by 
law to acquire, establish, construct, 
maintain, improve and operate air
ports and other air navigation fa
cilities." 

Section 7 of Chapter 288 authorizes 
delegation by a municipality of its 
authority to an officer or board or 
other municipal agency, with the 
qualification the expense shall be re
sponsibility of the municipality: 

"Any authority vested by this act 
in a municipality or in the govern
ing body thereof, for the planning, 
establishment, development, con
struction, enlargement, improve
ment, maintenance, equipment, 
operation, regulation, protection 
and policing of airports or other 
air navigation facilities established, 
owned or controlled, or to be es
tablished, owned or controlled by 
the municipality may be vested by 
resolution of the governinK body of 
the municipality in an officer or 
boarc: or other municipal agency 
whose powers and duties shall be 
prescribed in the resolution; provid
ed, however, that the expense of 
such planning, establishment, de
velopment, construction, enlarge
ment, improvement, maintenance, 
equipment, operation, regulation, 
protection and policing shall be a 
responsibility of the municipality." 

Section 14 of Chapter 288, relating 
to join operation, employs the term 
"public agency" and defines it to in
clude municipality, any agency of the 
state government and of the United 
States and any municipality, political 
subdivision and agency of another 
state. Section 14 provides, in part: 

"(a) ... All powers, privileges 
and authority granted to any muni
cipality by this act may be exer
cised and enjoyed jointly with any 
public agency of this state, and 
jointly'with any public agency of 
any other state or of the United 
States to the extent that the laws 
of such other state or of the United 
States permit such joint exercise of 
enjoyment . . . ' 

"(b) Any two or more public 
agencies may enter into agreements 
with each other for joint action pur
suant to the provisions of this sec
tion. Concurrent action by ordin
ance, resolution or otherwise of the 
governing bodies of the participat
ing public agencies shall constitute 
joint action. Each such agreement 
shall specify its duration, the pro
portionate interest which each pub
lic agency shall have in the prop
erty, facilities and privileges in
volved, the proportion to be borne 
by each public agency of prelim
inary costs and costs of acquisition, 
establishment, construction, en
largement, improvement, and equip
ment of the airport or air naviga
tion facility, the proportion of the 
expenses of maintenance, operation, 
regulation and protection thereof 
to be borne by each, and such other 
terms as are required by the pro
visions of this section. The agree
ment may also provide for: amend
ments thereof, and conditions and 
methods of termination of the 
agreement; the disposal of all or 
any of the property, facilities and 
privileges, or any part thereof, ceas
ing to be used for the purposes pro
vided by this act, or upon termina
tion of the agreement; the distribu
tion of the proceeds received upon 
any such disposal, and of any funds 
or other property jointly owned and 
undisposed of; the assumption or 
payment of any indebtedness aris
ing from the joint venture which re
mains unpaid upon the disposal of 
all assets or upon a termination of 
the agreement; and such other pro
visions as may be necessary or con
venient. 

"( c) Public agencies acting joint
ly pursuant to this section shall 
create a joint board which shall con
sist of members appointed by the 
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governing body of each participat
ing public agency. The number to 
be appointed, their term and com
pensation, if any, shall be provided 
for in the joint agreement. Each 
such joint board shall organize, se
lect officers for terms to be fixed 
by the agreement, and adopt and 
amend from time to time rules for 
its own procedure. The joint board 
shall have power to plan, acquire, 
establish, develop, construct, en
large, improve, maintain, equip, 
operate, regulate, protect and police 
any airport or air navigation fa
cility or airport hazard to be jointly 
acquired, controlled and operated, 
and such board may exercise on be
half of its constituent public agen
cies all the powers of each with re
spect to such airport, air navigation 
facility or airport hazard, subject to 
the limitations of sub-section (d) of 
this section." (Emphasis mine). 

Sub-section (d), which provides cer-
tain limitations on the actions of the 
joint board, does not provide any lim
itations on the joint board's making 
agreements with and accepting 
moneys from the federal government 
on behalf of its constituent public 
agencies. 

The subject of federal aid is cov
ered by Section 11 of Chapter 288: 

"(a) ... Every municipality is 
authorized to accept, receive, re
ceipt for, disburse and expend fed
eral and state moneys and other 
moneys, public or private, made 
available by grant or loan or both 
to accomplish, in whole or in part, 
any df the purposes of this act. All 
federal moneys accepted under this 
section shall be accepted and ex
pended by the municipality upon 
such terms and conditions as are 
prescribed by the United States and 
as are consistant with state law ... 
Unless otherwise prescribed by the 
agency from which such moneys 
were received, the chief financial 
officer of the municipality shall, on 
its behalf deposit all moneys re
ceived pursuant to this section and 
shall keep them, in separate funds 
designated according to the pur
poses for which the moneys were 
made available, in trust for such 
purposes." 

Sub-section (e) of Section 14 relates 
to the joint fund to be created and 
maintained for the purpose of pro
viding the joint board with moneys 
for the necessary expenditures in car
rying out the provisions of the section. 
The legislature obviously intended the 
joint board should receive and expend 
federal moneys, for SUb-section (e) 
contains this language: 

" ... Any federal, state or other 
contributions or loans ... shall be 
paid into the joint fund. Disburse
ments from such fund shalf be made 
by order of the board, subject to the 
limitations prescribed in SUb-section 
(d) of this section." 

The legislative intent seems clear; 
to authorize "public agencies" to co
operate and plan, acquire, establish, 
develop, construct, enlarge, improve, 
maintain, equip, operate, regulate, 
protect and police airports, air navi
gation faciilties and airport hazards 
jointly. For the obvious reason the 
legislative assembly could not an
ticipate the exact needs, requirements, 
and problems of each county, city, 
town and village in the state, the as
sembly left to the contracting "public 
agencies" some measure of discretion 
regarding the terms. of the agreements 
they might enter, such as its duration 
the proportion of cost to be borne by 
each agency, disposal of property 
and distribution of proceeds upon 
termination, assumption or payment 
of any indebtedness arising from the 
joint venture and remaining unpaid 
upon termination. But-once created 
-the joint board functions with the 
full powers of its crators, limited only 
as provided in sub-section (d) of Sec
tion 14. 

It is, therefore, my opmlOn a joint 
airport board may sign an agreement 
with the federal government pertain
ing to development of airport proj
ects on behalf of its constituent pub
lic agencies and bind its constituent 
public agencies thereby, provided it 
does not exceed any of the limitations 
placed upon it by SUb-section (d) of 
Section 14 of Chapter 288, Laws of 
1947, and provided it does not at
tempt to obligate its constituent pub
lic agencies beyond the terms of their 
agreement executed pursuant to sub-



lOS OPINIONS OF THE A'i'TORNEY GENERAL 

section (b) of Section 14, Chapter 
288, Laws of 1947. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 65 

Milk Control Board-Marketing 
Are~ounty. 

Held: The Montana Milk Control 
Board may establish a "mar
ket" which includes all the 
cities, towns, or communities 
of an entire county if the 
board determines in its sound 
discretion all such cities, 
towns, or communities of such 
county are a "NATURAL 
marketing area." 

September 16, 1947 
Mr. A. A. Klemme 
Executive Secretary 
Montana Milk Control Board 
State Capitol Building 
Helena, Montana 

Dear Mr. Klemme: 

You have inquired whether the 
Montana Milk Control Board may 
designate an entire county as a "mar
ket" and establish retail prices for 
milk and cream in the entire county. 
You have explained in your letter of 
inquiry the problem arises in Flat
head County, where the Kalispell 
Dairymens' Assocation has requested 
establishment of prices for the entire 
county. 

Establishment of new markets by 
the Montana Milk Control Board is 
governed by sub-section (b) of Sec
tion 6, Chapter 204, Laws of 1939: 

"The board shall have power, at 
its discretion, to establish a new 
market in any natural marketing 
area of the State that it may desig
nate, provided that before a desig
nated market shall be established, a 
canvass shall be made by the board, 
of all producers, producer-distribu
tors and distributors doing busi
ness within the designated market 
and who are licensed by the Mon
tana livestock sanitary board and 
who have been, for not less than 
ninety days, actually engaged in any 

one of the above indicated branches 
of the fluid milk industry and in the 
event that such preliminary canvass 
shall make it evident to the board 
that a majority of all the above
designated dealers representing a 
majority of the fluid milk sold by 
all said dealers licensed by the Mon
tana livestock sanitary board are in 
favor of the establishment of such 
proposed market, the board shall 
proceed toward the establishment of 
such market but shall be restrained 
therefrom until such time as it shall 
be made evident to the board that 
a majority of the above-designated 
dealers are favorable to the estab
lishment of such a market." (Em
phasis mine). 

Section 3 elf Chapter 204, Laws of 
1939, defines "market"· in these 
words: 

"'Market' means any city, town, 
or community of the State, or two 
or more of the same designated by 
the board as a natural marketing 
area." (Emphasis mine). 

The legislative assembly, in defin
ing "market", you will notice, did not 
specificallv provide the word should 
include "county", but inasmuch as two 
or more cities, towns, or communities 
may be designated by the Milk Con
trol Board as a "natural marketing 
area" it is not inconceivable there may 
be instances in Montana where a 
"market" will enbrace an entire coun
ty. The designation of what is a 
"natural marketing are: is a responsi
bility of the Montana Milk Control 
Board; and since the method for the 
board's determination and designation 
is not outlined in the Milk Control 
Act, I am of the opinion it is to be 
determined within the board's sound 
discretion. 

This office is not possessed either 
with the desire or authority to inter
fere with the board's discretion. The 
board is empowered by Chapter 204 
Laws of 1939 to conduct investiga
tions and to hold public hearings in 
order to carry ·out its duties of super
vising, regulating and controlling the 
fluid milk industry of this state. I 
believe those powers are sufficiently 
broad so that the board may inform 
itself of the various cost factors, geo-
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