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since 1917. It is mandatory in its 
terms. 

The language of the above quoted 
part of Section 4986 is plain, simple, 
direct and unambiguous, and as our 
Supreme Court has held: 

"Whenever language of a statute 
is plain, simple, direct and unam
biguous ,it does not require con
struction-it construes itself." 

State .ex reI Dufresne v. Leslie, 
100 Mont. 449; 50 Pac. (2d) 959; 
100 A.L.R. 1329. 

Our Supreme Court has sta~ed the 
same reason somewhat differently as 
follows: 

"If the language of a statute is 
plain and free from ambiguity and 
expresses a single definite and sen
sible meaning, such meaning is con
clusively presumed to be the one 
intended by the legislature." 

Smith v. Iron Mountain Tunnel 
Co., 49 Mont. 13; 125 Pac. 649; 
Ann. Cas. 1914 B, 551. 

The statute requires an abstract of 
title to be prepared and certified to by 
an abstractor who has been duly 
qualified in the compiling of abstracts 
in the state of Montana. Such an 
abstractor must be certified by tp.e 
board under Chapter 319 of Vol. 2, 
Political Code of 1935. 

The rule of "expressio unius est ex
clusio alterius" would apply here. 

.The legislature could have provided, 
if it so desired, under this statute, 
some other method oI assuring title, 
but since the legislature made it man
datory that a certified abstract must 
be filed, we must take the law as 
the legislature has given it to us. 

It is therefore, my opinion that, an 
abstract of title must be prepared aILd 
filed with the plat, such abstract of 
title to be prepared and certified to, 
by an abstractor who has been dUly 
qualified to engage in the business 
of compiling abstracts of title to real 
estate in the state of Montana, and 
that a title insurance policy may not 
be used or filed in lieu thereof. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 62 

Taxes-Penalty and Interest-Notice 
--County Treasurer. 

Held: The provisions of Section 2169, 
Revised Codes of Montana, 
1985, as it applies to the coun
ty treasurer giving the notices 
therein mentioned, are direc
tory and not mandatory. The 
failure of the county treasurer 
in giving the notices as there
in provided will not affect the 
legality of the tax, nor the 
lawful interest and penalty ac
cruing thereon, as provided by 
law. 

September 5, 1947 
Mr. J. M. Watts . 
County Attorney 
Musselshell County 
Roundup, Montana 

Dear Mr. Watts: 

You have submitted the question, 
"as to whether or not a taxpayer is 
liable for penalty and interest upon 
delinquent taxes where the county 
treasurer has failed to send him notice 
that said taxes are due and de
linquent, as provided in Section 2169, 
Revised Codes of Montana, 1935." 

Section 2169, Revised Codes of Mon
tana, 1935, is as follows: 

"Within ten (10) days after re
ceipt of the assessment book, the 
county treasurer must publish a 
notice specifying: 

"1. That one-half (% ) of all 
taxes levied and assessed will be due 
and payable before five o'clock 
p. m. on the 30th day of November 
next thereafter, and that unless 
paid prior thereto the amount then 
due will be delinquent and will draw 
interest at the rate ctI two-thirds 
(2/3) of one per centum (1~) per 
month from and after such de
linquency, and two per centum (2%) 
will be added to the amount thereof 
as a penalty and that one-half (%) 
of all taxes levied and assessed will 
be due and payable on or before 
five o'clock p.m. on the 31st day of 
May, next thereafter, and that un
less paid prior to said date said taxes 
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will be delinquent and will draw in
terest at the rate of two-thirds 
(2/3) of one per centum (1%) per 
month from and after such de
linquency, and two per centum 
(2%) will be added to the amount 
as a penalty. 

"2. The time and place at which 
payment of taxes may be made: 
And he must send to the last known 
address of each taxpayer a postcard 
or other written notice, postage pre
paid, showing the amount of taxes 
due the current year, and the 
amount due and delinquent for 
other years; but any failure to give 
either notice will not affect the 
legality of the tax." (Emphasis 
mine). 

It is to be noted that, the under
lined portion of the above section spe
cifically provides, "but any failure to 
give either notice will not affect the 
legality of the tax." 

It should also be pointed out that 
Section 2170, Revised Codes of Mon-
tana, 1935, provides in part: -

"The failure to publish or post 
notices does not relieve the tax
payer from any of his liabilities." 
In reading our tax laws it is ob-

served the word "shall" or "must" IS 
used many times and it is apparent 
that one or the other of the words is 
employed indiscriminately in both the 
imperative and the permissive sense. 
In a somewhat similar case, and 
treating with Section 2169, our Su
preme Court stated: 

"It is true that section 2169, 
above, directs the county treasurer 
to give notice by mail to each tax
payer of the amount of taxes due 
'and delinquent for the other year§.,' 
but that direction ceases with the 
provIsIOn: 'But any failure to give 
either notice will not a:ffect the 
legality of the tax.''' (Emphasis 
mine). 

Smith v. Blaine County, et at, 
102 Mont. 116, 119; 56 Pac. (2d) 
179 

From the foregoing it will be seen 
that our Supreme Court has inter
preted the provisions of section 2169, 
supra, as being directory and not 

mandatory insofar as it applies to the 
county treasurer in giving the notice. 

It is presumed by our law that every 
owner of property is put on notice 
that his property will be assessed and 
taxed for the proportionate costs of 
government. The burden is upon the 
taxpayer to see that the taxes on his 
property are paid or suffer the pen
alty which the law provides. 

Of course, the county treasurer 
should make every reasonable e'ffort, 
based upon the records and informa
tion in his office, to notify the tax
payers at the last known address, but 
he is not required to act at his peril, 
nor is the county and state to be de
prived of its taxes, including interest 
and penalty thereon, merely because 
such notice had not been sent when 
the statute expressly provides any 
failure to give either notice will not 
affect the legality thereof. 

The legislature has on occasion 
passed legislation waiving the pay
ment of penalties and interest on de
linquent taxes for limited periods only, 
and such Acts have been held valid 
by our Supreme Court. The waiving 
of penalty and interest on delinquent 
taxes is wholly statutory, the legisla
ture may constitutionally enact the 
same, but no such legislation is now 
in effect. 

The state of Texas has in its tax 
law a similar provision in regard to 
tax notices; it provides that the tax 
collector in each county shall each 
year mail to the address of each own
er of any land or lots a notice show
ing the amount of current tax, all 
delinquent taxes unpaid, etc., and then 
provides, "but failure to send or re
ceive such notice shall be no de-fense 
to a suit brought for taxes." The 
Texas court held that the failure of 
the tax collector to send the notice 
was no defense for the collection of 
the tax, penalty and interest. 

Garner v. Heisig, 20 S. W. 
(2d) 332 

The state of Washington has a law 
similar to ours relative to the send
ing of notices of tax and delinquencies 
by the county treasurer ,and in an 
exhaustive opinion by their Supreme 
Court, the Court held that, the statute 
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was directory and not mandatory on 
the treasurer. 

Spokane County ex reI. Sullivan, 
et al v. Glover, County Treas

urer, 97 Pac. (2d) 628. 

From the law as given to us by 
the legislature and the decisions of 
our courts, it is my opinion that the 
provisions of Section 2169, Revised 
Codes of Montana, 1935, as it applies 
to the county treasurer giving the 
notices therein mentioned, are direc
tory and not mandatory. The failure 
of the county treasurer in giving the 
notices as therein provided will not 
affect the legality of the tax, nor the 
lawful interest and penalty accruing 
thereon, as provided by law. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 68 

Milk Prices, Alteration or Revision of 
-Montana Milk Control Board. 

Held: The Montana Milk Control 
Board may not allow an alter
ation or revision of prices for 
milk set by it in marketing 
areas without first holding a 
public hearing on the matter 
in the same manner provided 
by law for the original fixing 
of prices. 

September 6, 1947 
Montana Milk Control Board 
State Capitol Building 
Helena, Montana 

Attention: Mr. A. A. Klemme, 
Executive Secretary 

Dear Mr. Klemme: 

You have inquired of this office 
whether the Montana Milk Control 
Board may allow the alteration or re
vision of the price schedule within any 
Montana Milk Control Marketing 
Area without a public hearing. 

Section 7 ,of Chapter '204 of the 
Laws of 1939, provides: 

"The board may, upon its own 
motion, or upon application in writ
ing from any market, or from any 
party at interest, alter, revise or 
amend any official order thereto-

fore made by the board provided 
that before making, revising, or 
amending any order fixing prices 
to be charged or paid for milk in 
any af its grades or uses, the 
board shall hold a public hearing on 
such matter in the same manner 
provided herein for the original fix
ing of prices." (Emphasis mine), 

It is, therefore, my opinion the Mon-
tana Milk Control Board may not al
Iowan alteration or revision of prices 
for milk set by it in any marketing 
area without first holding a public 
hearing on the matter in the same 
manner provided by law for the orig-
inal fixing of prices. . 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 64 

Aeronautics-Airports--Joint Airport 
Board--Counties--Cities. 

Held: A joint airport board may 
sign an agreement with the 
federal government pertaining 
to development of airport 
p.rojects on behalf of its con
stituent public agencies and 
bind its constituent public 
agencies thereby, provided it 
does not· exceed any of the 
limitations placed upon it by 
sub-section (d) of Section 14 
of Chapter 288, Laws of 1947, 
and provided it does not at
tempt to obligate its con-

. stituent public agencies be
yond the terms of their agree
ment executed pursuant to 
sub-section (b) of Section 14, 
Chapter 288, Laws of 1947. 

September 9, 1947 
Mr. Frank Wiley, Director 
Montana Aeronautics Commission 
Helena, Montana 

Dear Mr. Wiley: 

You have inquired whether a joint 
airport board may sign an agreement 
with the federal government pertain
ing to development of airport projects 
and whether a joint board which signs 
such an agreement and accepts fed
eral moneys binds the municipalities 
which it represents. 

cu1046
Text Box

cu1046
Text Box




