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this does not mean that they are "payable from the same fund." Prior to
the enactment of Chapter 152, Laws
of 1941, transportation expenses were
paid from the general fund, but by the
enactment of Chapter 152, Laws of
1941, a new fund was created to pay
transportation charges. Under Chapter 152, and its amendments, additional sources of revenue were made
available for transportation which included reimbursements from the state
public school fund, Section 13 of
Chapter 152, as amended, and an additional levy authorized by sub-section 2 of Section 14, Chapter 152,
Laws of 1941, as amended. In other
words, the transportation fund is
made up in an independent manner
from the general school fund and
thus cannot be considered as the same
fund.
If transfers between the general
fund and the transportation budget
were permitted, the limitations of the
budget system would be defeated in
that the additional levy authorized
for transportation would be utilized
for operation and maintenance contrary to the purpose for which the extra levy was granted. Also state
funds earmarked for transportation
would be diverted to other school purposes.

It is, therefore, my opinion that the
excess funds in the salaries item of an
elementary school budget cannot be
transferred to the transportation
budget, and any excess in the transportation budget cannot be transferred to any item in the general
fund.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opinion No. 48
School

Distri~hool

Site, Sale of

-Board of Trustees.

Held:

A school site may be sold by
the Board of Trustees of a
school district either under the
provisions of subdivision 8 of
Section 1015, Revised Codes of
Montana, 1985, as amended, or
under the provisions of Chapter 106, Laws of 1989, as
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amended, and that the fact
the site and property may be
desirable for school purposes
for schoois other than those
maintained by the district will
not preclude the sale by the
district.

June 24, 1947
Mr. James Freebourn
County Attorney
Silver Bow County
Butte, Montana
Dear Mr. Freebourn:
You have requested my opinion concerning the procedure to be followed
in the sale of the site formerly used
by the high school. You advise me
that there have been inquiries made
by other schools for the purchase of
the property for school purposes.
This office considered the sale of
school sites in Opinion No. IS, Volume
21, Report and Official Opinions of
the Attorney General, and held:
"Abandoned school sites may be
sold by the Board of Trustees of a
school district either under the provisions of subdivision 8 of Section
lOIS, Revised Codes of Montana, as
amended, or under the provisions of
Chapter 106, Laws of 1939."
While the above opinion was Written" prior to the amendment of Chapter 106, Laws of 1939, by Chapter 232,
Laws of 1947, yet the rule is not altered by Chapter 232 as the effect of
Chapter 232 is to provide for the disposition of the funds realized from the
sale.
If the Board of Trustees decides to
proceed under Chapter 106, Laws of
1939, as amended, in making the sale,
the detailed steps to be taken must be
followed.

It is to be noted that Chapter 106,
as amended, provides that "the Board
shall duly pass a resolution declaring
such lands, buildings, fixtures or other
property to be or about to become
abandoned, obsolete, undersirable or
unsuitable for school purposes of said
District." The fact that the site may
be suitable for some school other than
that maintained by the district does
not preclude the district from finding
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that the site and buildings are not desirable for the district's schools and
therefore are abandoned. As indicated by the quoted portion of Chapter 106, it is the lack of usefulness
for "school purposes of said District"
which authorizes the board to initiate
the procedure for the sale of the property.
It is, therefore, my opinion that a
school site may be sold by the Board
of Trustees of a school district either
under the provisions of subdivision 8
of Section 1015, Revised Codes of
Montana, 1935, as amended, or under
the provisions of Chapter 106, Laws of
1939, as amended, and that the fact
the site and property may be desirable
for school purposes for schools other
than those maintained by the district
will not preclude the sale by the district.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General

Opinion No. 44
Parent and Child-Schools and School
Districts-Residence-Orphans'
Home.
Held:

The residence of "a child committed to the State Orphans'
Home is that of his parents. If
the parents move from the
state of Montana the county
of the former residence of the
parents is no longer nnder obligation to transfer funds to
the high school at Twin
Bridges in Madison County.
The expense of such education
is the obligation of the State
of Montana.
July 11, 1947

Mr. J. Chandice Ettien
County Attorney
Granite County
Philipsburg, Montana
Dear Mr. Ettien:
You have requested my opinion concerning the following:
A child whose parents were resident
in Granite County was committed by
the district court to the Montana
State Orphans' Home. The parents

subsequent to the commitment moved
from Granite County to the State of
Washington. Must Granite County
provide for the transfer of funds to
Madison County for the education of
the child in the High School located at
Twin Bridges under the provision of
Chapter 219, Laws of 1943?
The question to be decided is the
residence of the child, as Chapter 219
provides that the county treasurer of
the county of a pupil's residence shall
transfer to the Twin Bridges High
School in Madison County funds for
education of the child.
Section 33, Revised Codes of Montana, 1935, provides in part:
"The residence of the father during his life, and after his death the
residence of the mother while she
remains unmarried is the residence
of the unmarried minor children."
From the above quoted it would appear that the residence of the child
follows that of the father and would
now be in the State of Washington.
In State ex reI Johnson v. Kassting,
74 Mont. 25, 238 Pac. 582, our Court
considered the residence of girls committed to the Vocational School in
Lewis and Clark County. The Court
held that even if the state has become the guardian of the child committed, the residence of such minor
children will not be changed by the
committment to the school.
The
Court said:
"Therefore these girls can not be
held to have acquired a residence in
School District No. 6 of Lewis and
Clark County, nor lost their residence in the county in which their
parents resided by reason of committment to this school."
There is an apparent conflict between the rule stated in the above
case and Section 5850, Revised Codes
of Montana, 1935, which permits a
parent entitled to the custody of a
child to change his residence. As the
commitment to the Orphans' Home
deprives the parents of the custody of
the child, it might well be argued that
the right to change the residence is
dependent on the right to custody.
However, Section 5850 must be considered in conjunction with related

