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not be increased or diminished dur­
ing the terms for which they shall 
have been respectively elected. Un­
til otherwise provided by law, ... 
the salary of the judges of the Dis­
trict Courts shall be $3,500 per an­
num each. (Art. viii, § 29.) It is 
further declared that 'vacancy in 
the office of . . . . judge of the 
District Court . . . . shall be filled 
by appointment, by the governor of 
the State.' (Art. viii. § 34.) All 
judges of the District Courts, Who 
have been elected or appointed, are 
governed by the same provisions of 
the Constitution. In the absence of 
any statute, they are entitled to re­
ceive from the State the salary 
which has been defined in the Con­
stitution, section supra. We re­
affirm the doctrine of State v. Hick­
man, 9 Mont. 370, that the language 
which has been quoted is an appro­
priation made by law". (EmphaSis 
mine). 

The Court further stated, "The 
chief reason of the rule thus an­
nounced is the necessity of preserving 
the State, which is paramount to all 
other considerations." 

The appropriations, provided for in 
the Constitution, have priority over 
any acts of the legislative assembly 
which relate to the disbursements of 
the moneys in the State Treasury. 

In the case of Thomas, Comptroller 
v. Owens, 4 Maryland, 189, it was 
held that when the Constitution de­
clared a salary to be paid a state of­
ficer, that it was an appropriation 
made by the supreme law of the state 
and no legislative act was necessary. 

The doctrine set forth in the case 
of Thomas v. Owens, supra, has been 
accepted for years without a ques­
tion, and has remained inflexible un­
der every test. 

"The framers of the constitution 
of this State numbered upon their 
roll most eminent jurists and law­
yers. They studied with wisdom 
and ability the charters which the 
people had granted to the States of 
the Union, in their efforts to obtain 
the best articles from all. They 
knew the precedents which have 
been enumerated, and the canons 

of interpretation which had been 
formulated by the courts, and de­
liberately created the sections of 
the constitution which fix the sal­
aries of many State officers. In 
their action upon this subject they 
did not incorporate the provisions 
which are frequently in force in the 
instruments of this solemn char­
acter, and did not permit the legis­
lature to have this great power. In 
order that there should be no er­
roneous construction of the clauses 
under examination, the following 
section was adopted: 'The pro­
visions of this constitution are man­
datory and prohibitory, unless by 
express words they are declared to 
be otherwise.' (Art. iii. ~ 29.) When, 
therefore, it is plainly declared that 
the Secretary of State, or any other 
officer, shall receive a certain sum 
as compensation for his services, an 
appropriation is 'made by law', and 
the proper officer is empowered to 
draw his warrant on the State 
Treasurer in pursuance thereof; and 
the respondent is required to pay 
the above-described warrant to the 
relator." 

State v. Hickman, 9 Mont. 370, 379. 
Since these decisions were rendered 

in 1890 and 1891, no action has been 
taken by the legislature or the people 
to change the law, or the interpreta­
tion, so it has become the law of our 
state. 

Therefore, in my opinion the salary 
as provided by law of a District Judge, 
and the one-half of the salary of a 
County Attorney have been appro­
priated by law and may be paid out 
of the general fund of the State, upon 
warrants issued by your office. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 41 

June 9, 1947 
Honorable Sam C. Ford 
Governor of Montana 
State Capitol Building 
Helena, Montana 

Dear Governor Ford: 

You have submitted the fQIlowing 
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letter to me for an opmlOn on the 
legal questions involved therein: 

"UNITED STATES 
DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 
Washington 25, D. C. 

"The Honorable 
Sam C. Ford 

April 18, 1947 

Governor of Montana 

"My dear Governor Ford: 

"As you know, one reason for de­
laying the institution of construction 
of the proposed Canyon Ferry project 
has been the uncertainty that exists 
as to whether the necessary water 
rights could be acquired under State 
Law as required by Section 8 of the 
Reclamation Act. It is my under­
standing that the Montana Power 
Company has made a number of dif­
ferent appropriations between the 
years of 1892 and 1928 which it con­
tends cover the full flow· of the 
stream.. It is also my understanding 
that the extent of the rights covered 
by the appropriations of Missouri 
River waters have never been adjudi­
cated so that uncertainty exists as to 
whether the Montana Power Company 
can support its contentions or whether 
there would be waters in the stream 
available for use by the United States 
in sufficient quantities to make pos­
sible the operation of the Canyon 
Ferry project, if constructed, in a 
manner that would not impair or in­
terfere with the rights of prior ap­
propriators. 

"You suggested at the conference 
with Secretary Krug on April 16 that 
you believed an official expression of 
opinion could be obtained from State 
authorities on this subject. If such an 
opinion could be furnished, I believe 
that this would facilitate progress on 
the Canyon Ferry project. 

"Sincerely yours, 
"Michael W. Strauss (signed) 

"Commissioner. " 

The prompt construction of the 
Canyon Ferry Reservoir is of major 
importance to the people of the State 
of Montana. It is true that the Mon­
tana Power Company and its pre-

decessors in interest took steps to 
appropriate waters from the Missouri 
river between 1892 and 1928. It is im­
possible that such appropriations vest 
in such company "the full flow" of 
the river. Such a claim if valid must 
mean that the possession and right of 
use of this great river has passed 
from the state and people of the state 
into the complete ownership or con­
trol of one great corporation. This re­
sult is ,of course, impossible. 

"By natural law itself these 
things are the common property of 
all: air, running water, the sea, 
and with it the shores of the sea." 

Inst. Justinian bk. 2, tit. No.1, 
quoted Rock Creek Ditch and 
Flume Co. v. Miller, 93 Mont. 
248, at 257, 17 Pac. (2d) 1074. 

Control of its waters is a valid ex­
ercise of the Police Powers of the 
state. The Montana Constitution pro­
vides: 

"The police powers of the state 
shall never be abridged, or so con­
strued as to permit corporations 
to conduct their business in such a 
manner as to infringe the equal 
rights of individuals, or the general 
well being of the state." Art. XV, 
Sec. 9, Constitution of Montana. 

The conclusion is inevitable that no 
purported appropriations of the Mon­
tana Power Company can cover the 
full flow of the Missouri River. A 
contrary holding would 'infringe the 
equal rights of indivdiuals' and 'the 
general well being of the state.' 

The status of the Missouri River as 
a navagable stream is definitely es­
tablished by Act of Congress, ap­
proved June 4, 1812 (2 Stat. 743), 
providing for the Government of the 
Territory of Missouri, which included 
the present State of Montana. Sec­
tion 15 of this Act provides: 

"And be it further enacted. That 
* ¢ * The Mississippi and l\lissouri 
Rivers and the navigable waters 
flowing into them, and carrying 
places between the same, shall be 
common highways and forever free 
to the People of the said territory 



72 OPINION'S OF THE ATTORNEY GENERAL 

and to the citizens of the United 
States, without any tax, duty or im­
post therefor." 

The State of Montana has provided 
that it shall be the owner of all land 
below the water of a navigable lake 
or stream. Revised Codes of Mon­
tana, Section 6674. 

"The Federal Government has 
domination over the water power 
inherent in the flowing stream. It is 
liable to no one for its use or non­
use. The flow of a navigable stream 
is in no sense private property; 
'that the running water in a great 
navigable stream is capable of pri­
vate ownership is inconceivable.''' 

Appalachian Electric Power 
Company, 311 U. S. 377, 424. 

It is necessary to secure Federal au­
thority to obstruct a navigable stream 
and to use the water power inherent 
therein. 

Economy Light and Power Com­
pany v. United States, 256 U. S. 
113, 120. 

A license or permission from the 
Federal government was required in 
order to lawfully construct the dams 
of the Montana Power Company 
across the Missouri River. 

The predecessors of the Montana 
Power Company and such company, 
in order to secure valid rights to dam 
the Missouri River, had only to com­
ply with the same requirements as 
any other individual or company. 

The Power Company has never 
asked for or received permission from 
the State of Montana to build dams 
upon its lands beneath the Missouri 
River. Its possession thereof is there­
fore that of a trespasser. It never se­
cured the necessary permission or li­
censes from the United States. There­
fore, its dams are maintained con­
trary to the laws of the United States. 

Because the Power Company is a 
trespasser and is maintaining dams in 
the Missouri River contrary to the 
laws of the United States its rights 
have not and never can ripen into 
such rights as will give it the control 
of the full flow of the Missouri River 
and deprive the people of the right to 
this full development for irrigation or 

power. This new irrigation is abso­
lutely necessary to the well being of 
the state and its people. 

Even if we assume, without con­
ceding, that the rights of the Power 
Company are valid to the extent of 
its prior necessary beneficial use, such 
rights could not prevent the United 
States from acquiring the necessary 
water rights under state law as re­
quired by Section 8 of the Reclama­
tion Act. 

As I understand, the purpose of the 
Canyon Ferry Storage Project, is to 
put to full beneficial use all of the 
waters of the Missouri River. In other 
words, when the Canyon Ferry Reser­
voir is completed the Missouri River 
will be a controlled stream. Waters 
heretofore wasted will permit ex­
tensive new and supplemental irriga­
tion and greater development of pow­
er. Our very economic life depends 
upon using eVery drop of water. The 
right to put wasted waters to new 
and beneficial use is fundamental in 
western water right law. 

"It is the policy of this and all 
western states to require the high­
est and greatest possible duty from 
the waters of the state in the inter­
est of agriculture and other useful 
and beneficial purposes." 

Worden v. Alexander, 108 Mont. 
208, 216, 90 Pac. (2d) 160. 

This company's claim of control 
extends over a distance of hundreds of 
miles. 

Control of the Missouri River must 
be retained for the welfare of the peo­
ple as a whole. No claim of property 
right for an increased use of water 
by the power company should be per­
mitted to prevent its full development. 
In no western state has any such 
right ever been recognized. 

During the las·t fifty years, the 
Montana Power Company and its pre­
decessors in interest have sought to 
make appropriations of water from 
the Missouri River and have con­
structed certain dams, reservoirs and 
power plants to be used in the gen­
eration of electricity for sale. The 
amounts of such appropriations, as 
stated in notices of appropriations 
filed, bear no accurate relation to the 
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extent of actual needs or beneficial 
use of the waters of the Missouri 
River. 

Such purported appropriations at' 
the various plants of the Power Com­
pan~' are as follows: 

Canyon Ferry: 
25,000 cubic feet per second, or 
1,000,000 miners inches. 

Hauser: 
37,840 cubic feet per second. 

Holter: 
73,120.09 cubic feet per second. 

Black Eagle: 
25,000 cubic feet per second, or 
1,000,000 miners inches. 

Rainbow: 
25,00 cubic feet per second, or 
1,000,000 miners inches. 

Ryan or Volta: 
25,000 cubic feet per second, or 
1,000,000 miners inches. 

Moroney: 
25,000 cubic feet per second, or 
1,000,000 miners inches. 

These purported appropriations are 
greater than the total flow of the 
river save under unusual conditions. 
They certainly do not indicate in any 
true maeasure the extent of the water 
rights, if any, in the Power Company. 

In 1939 the Montana Power Com­
pany filed an action in the District 
Court of the United States in and for 
the District of Montana against the 
Broadwater-Missouri Water Users 
Association, the State Water Con­
servation Board, Sam C. Ford, C. H. 
Raymond, E. B. Donohue, O. S. Wor­
den and D. P. Fabrick as members of, 
and constituting the State Water Con­
servation Board. In this case the 
Montana Power Company abandoned 
its claim to the excessive and fan­
tastic water rights described above. 
It was awarded certain water rights 
in the District Court. This decision 
of the District Court was reversed in 
the Circuit Court of Appeals for lack 
of jurisdiction in the District Court. 

Broadwater Water Users Associa­
tion, et al v. The Montana Pow-

er Company, 139 F. 2d, 998. 
- - - - ** Defendants Exhibit M 

Tr. 16-17. 

The following references are from 
the transcript on Appeal in such case: 
For 22 years from 1919 to 1940 the 
average annual flow at Holter Dam 
was 3,074,419 acre feet, the average 
annual use was 1,960,815 acre feet and 
the annual spill or waste was 1,113,-
604 acre feet. At Holter Dam 63.78% 
of such total flow was used and 
36,22% of the total flow was spilled 
or wasted without being put to any 
beneficial use. 

The Bureau of Reclamation has for 
many years made extensive studies of 
the waters of the Missouri River and 
the use of such waters, and of course, 
is in much better position than I am 
to determine the amount of such 
waters. I am confining this opinion 
primarily to the legal questions in­
volved. 

Holter Dam is the point of control 
on the river. This proposed construc­
tion at Canyon Ferry does not de­
crease the amount of water available 
for power. It not only increases same 
but makes the supply decidedly more 
dependable. 

Since the water which may be used 
for power is increased and not de­
creased by the construction and oper­
ation of the Canyon Ferry Reservoir 
there can be no claim made that such 
construction and operation deprives 
the Power Company of water pre­
viously used by· it or to which it was 
entitled if any. This construction and 
not any development or water rights 
of the Montana Power Company 
would make such additional water 
available for beneficial use. 

This project will be operated under 
a water right of the Bureau of Rec­
lamation. It will be constructed by 
the Bureau of Reclamation with pub­
lic funds for the benefit of the public, 
and not for the benefit of any private 
person or corporation. Therefore, it 
is my opinion, in which I have no 
doubt, that any court, state or na­
tional, which would hereafter ad­
judicate this question must reach the 
conclusion that this water conserved 
by the Canyon Ferry Project could 
and would be put to beneficial use by 
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the Bureau of Reclamation free from 
any claim from the Montana Power 
Company. 

The Canyon Ferry project is, as I 
understand, a multiple purpose proj­
ect. It will lead to unlimited benefits 
for all the people. The Power Com­
pany and its right to use the waters 
of the Missouri River, if any it has, 
must coordinate, or be subordinated 
to the right of the people to a full irri­
gation and power development for so­
ciety in general. 

The State of Montana is entitled to 
this development at once. The Power 
Company has no right to prevent this 
construtcion. 

I hope and trust that this opinion 
will "facilitate progress on the Canyon 
Ferry Project," as you suggest. On 
behalf of the people of the State of 
Montana, I urge that this State may 
now be favored with the immediate 
commencement and prompt com­
pletion of this project which is abso­
lutely necessary for· its future well 
being and continued economic prog­
ress. 

Sincerely yours, 
R. V.BOTTOMLY, 
Attorney General 

Opinion No. 42 

Schools-Transportation Budget­
Transfer of Funds 

Held: The excess funds in the sal­
aries item of an elementary 
school budget cannot be trans­
ferred to the transportation 
budget, and any excess in the 
transportation budget cannot 
be transferred to any item in 
the general fnnd. 

June 23, 1947 
Mr. Patrick L. Donovan 
County Attorney 
Toole County 
Shelby, Montana 

Dear Mr. Donovan: 

You have requested my oplDlOn as 
to whether funds in the salaries item 
of an elementary budget may be 
transferred to the transportation 
budget. 

Transfer among appropriations is 
authorized by Section 1019.15, Revised 
Codes of Montana, 1935, which pro­
vides: 

"Whenever it appears to the clerk 
of any school district that the 
amount appropriated for any item 
in the final budget is in excess of 
the amount actually required to be 
expended for such item during the 
year for which such budget was 
adopted, and that the amount ap­
propriated for any other item in 
such final budget, and payable from 
the same fund, is less than the 
amount which will be actually re­
quired for such item during such 
school year, the clerk of such school 
district may notify the county 
treasurer in writing to transfer the 
excess appropriations, or so much 
thereof as may be necessary, from 
one (1) item to the item for which 
the appropriation is deficient, and 
the county treasurer must there­
upon make a transfer of such 
amount." 

It is to be noted that an excess in 
one appropriation may be transferred 
to another when they are "payable 
from the same fund." Under Section 
1019.3, Revised Codes of Montana, 
1935, the item of "salaries" is found in 
Section 1 designated "general fund 
expenses." 

A budget for transportation is re­
quired to be provided under Section 
14 of Chapter 152, Laws of 1941, as 
amended by Chapter 189, Laws of 
1943. This section, as amended, 
recognizes the fact that the transpor­
tation budget is a separate budget in 
that Settion 14, as amended, states in 
part: 

"When a copy of the final ele­
mentary budget for· any school dis­
trict is transmitted by the county 
superintendent of schools to the 
state superintendent of schools, as 
required by Section 1019.20, it shall 
be accompanied by a copy of the 
transportation budget, if any, 
adopted for such school district." 

While it is true that Section 14 of 
Chapter 152, Laws of 1941, as amend, 
ed, requires the amount of the trans­
portation budget to "be shown and in­
cluded in Section 1" of the budget, yet 
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