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above noted, but if the preliminary 
work is done by the county, then the 
provisions concerning bids would not 
be applicable. 

It is, therefore, my opinion that the 
preliminary work in the construction 
of a county high school gymnasium 
may be done by the county and funds 
realized from bonds used in such 
work. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General. 

Opinion No. 4 

Clerk of District Court""':'" 
FEES-Decree of pivorce

Divorce Decree. 

Held: The clerk of the district court 
cannot collect a fee on the 
entry of an order modifying a 
decree of divorce previously 
entered after payment of fee. 

January 3, 1947. 
Mr. Milton G. Anderson 
County Attorney 
Richland County 
Sidney, Montana 

Dear Mr. Anderson: 

You have submitted the following 
question to me for an opinion: 

"May the Clerk of the District 
Court collect $2.50 for the entry of 
an order . . . of the district court, 
modifying a decree of divorce pre
viously entered and for which he 
has already collected the $2.50 re
quired for the entry of judgment in 
favor of a plaintiff?" 

You state it is your conclusion an 
additional fee cannot be collected. I 
am in agreement with you. Fees 
which may be collected by the clerk 
of the district court are enumerated 
in Section 4918, Revised Codes of 
Montana, 1935. This section pro
vides in part: 

"On the entry of judgment in 
favor of plaintiff, he must pay the 
additional sum of two dollars and 
fifty cents." 

Section 9313, Revised Codes of Mon-

tana, 1935, defines a judgment as fol
lows: 

"A judgment is the final deter
mination of the rights of the parties 
in an action or proceeding." 
In Section 5769, Revised Codes of 

Montana, 1935, pertaining to divorce, 
it is provided in part: 

"The final judgment in such ac
tion may be enforced by the court 
by such order or orders as in its 
discretion it may from time to time 
deem necessary, and such order or 
orders may be varied, altered or 
revoked at the discretion of the 
court." 

Section 5770, Revised Codes of Mon
tana, 1935, provides as follows: 

"Orders respecting custody of 
children. In an action for divorce 
the court or judge may, before or 
after judgment, give such direction 
for the custody, care, and educa
tion of the children of the marriage 
as may seem: necessary or proper, 
and may at any time vacate or 
modify the same." 

Orders of the court are defined in 
Section 9772, Revised Codes of Mon
tana, 1935, as follows: 

"Every direction of a court or 
judge, made or entered in writing 
and not included in a judgment, is 
denominated an order." 

From the above, it is clear the court 
has continuing jurisdiction of a di
vorce matter, and exercises this power 
through orders. By statute, orders 
are differentiated from judgments. As 
indicated above, statutory provision is 
made for fees upon entry of plaintiff's 
judgment by the clerk, but no pro
vision is made for fees upon entry of 
an order. 

In State ex reI. Baker v. District 
Court, 24 Mont. 425, 427, the Court 
states generally: 

"Under the familiar rule that no 
O'fficer may demand a fee for 
any official service unless clearly 
authorized to do so, the Clerk of 
the District Court could not law
fully collect the fee charged in the 
bill." 

It is therefore my opinion the clerk 
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of the district court canont collect a 
fee on the entry of an order modify
ing a decree of divorce previously en
tered after payment of fee. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General. 

Opinion No. 5 

Motor Vehicles-Driver's License-
Revocation of Driver's License. 

Held: Revocation of a motor vehicle 
operator's or chauffeur's li
cense upon such operator's 
conviction for failure to com
ply with the provisions of 
Chapter 210, Laws of 1939, 
is permanent, inasmuch as the 
legislative assembly has pro
vided no maximum period as a 
limitation upon such revoca
tion. 

January 3, 1947. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer, Lodge, Montana 

Refer to: Official Opinion 
Vol. 22, No.5 

Attention: Mr. M. P. Trenne 
Deputy Registrar 

Dear Mr. Henry: 

You have inquired whether a person 
whose motor vehicle operator's or 
chauffeur's license is revoked in ac
cordance with the provisions of para
graph (c), Secton 3, Chapter 210, 
Laws of 1939, may have his license 
reinstated in any manner, or whether 
the revocation is final and conclusive. 

Chapter 210 of the Laws of 1939 is 
a statute providing for the reporting 
of accidents upon the public highways 
of this state. Its purpose, as ex
pressed in the title, is to provide for 
the duties of persons involved in such 
accidents, and to require such persons 
to furnish certain information and to 
make reports thereof. Study of the 
act reveals it is a legislative attempt 
to eliminate the dangerous and in
humane hit and run drivers from our 
highways. Section 3 of the act pro
vides in paragraph (b) a penalty upon 
conviction for failure to comply with 
the act; and sub-paragraph (c) goes 

on to provide protection for the public 
from drivers so convicted. Sub-para
graph (c) provides very simply: 

" ( c) The Registrar shall revoke 
the operator's or chauffeur's license 
of the person so convicted." 

Many of the states of the nation 
provide for the revocation or suspen
sion of a driver's license upon convic
tion for certain offenses involving mo
tor vehicles. Likewise, the law of 
Montana in some instances provides 
for a "suspension" of drivers' licenses 
under certain circumstances. For ex
ample, Chapter 129 of the Laws of 
1937 provides for suspension of a mo
tor vehicle operator's or chauffeur's 
license upon conviction of certain of
fenses. Chapter 198 of the Laws of 
1943 provides for the revocation of a 
driver's license upon conviction for 
operating a motor vehicle while in an 
intoxicated condition, or under the 
influence of intoxicating liquor or 
drug or narcotic-but the revocation 
is specifically of a limited nature, for 
the operator becomes eligible to apply 
for or receive a license to operate a 
motor vehicle when thirty days have 
elapsed from the date of the convic
tion and he has complied with the pro
visions of Chapter 129 of the Laws of 
1937. (See Volume 21, Report and 
Official Opinions of the Attorney Gen
eral, Opinion No. 207.) 

Black's Law Dictionary, Third Edi
tion, 1933, defines "revocation" to 
mean: 

"The recall of some power, au
thority or thing granted." 
The same text defines "suspension" 

to mean: 

"The temporary stop of a right, 
of a law, and the like." 

Our Court has said words used in a 
statute must be construed according 
to their ordinary meaning. (State ex 
reI. Dunn v. Ayers, 112 Mont., 120, 113 
Pac. (2d) 818.) 

Our legislative assembly obviously 
intended the suspension spoken of in 
Chapter 129, Laws of 1937, to be tem
porary, dependent upon the operator's 
giving proof of his ability to respond 
in damages for any liability there
after incurred. 

Similarly, the legislative intent to 
have the "revocation" mentioned in 

cu1046
Text Box

cu1046
Text Box




