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cants", such qualifications being pro
vided within the provisions of the 1937 
Act, especially Section 10. Had the 
legislature seen fit to change the in
dividual qualifications which are con
tained within that section it would 
appear most likely that it would have 
amended Section 10 of the Act and 
not Section 3, which is a general pro
viso as to the issuing of licenses. Sub
division 6 of Section 10 specifically 
provides for the qualifications and is 
as follows: 

"No license shall be issued by the 
board to: 6. A person who is not 
a citizen of the United States and 
who has not been a citizen of the 
State" of Montana for at least five 
(5) years and who has not been a 
citizen of the county in which the 
license is to be issued for at least 
one (1) year." 

In answer to your second question 
I refer you to that special proviso of 
the law, which provides as follows: 

" * * * * the number of the in
habitants in said cities and towns 
not including the number of in
habitants residing in the said five 
(5) mile area shall govern for the 
issuing of licenses within the limits 
of said cities and towns and includ
ing the said five (5) mile area from 
the boundaries of said cities and 
towns; * * * * " 
Thus the population in the town 

governs the limitations of the area in
cluding both the town itself and the 
five mile extension. This is, of course, 
further limited in the case where the 
five mile area encompasses another 
city or town wherein it is specifically 
provided as follows: 

" * * * provided, however, that 
where there is a town within the 
five (5) mile area from a ci~, the 
populations shall be added together 
and the board shall determine the 
number of liquor licenses to be is
sued in said city and town, and the 
five (5) mile area from !laid city 
and town, provided also that the 
number shall not exceed the above 
limitations; * * * *" 

This, however, encompasses another 
question not to be discussed by this 
opinion. 

As to your third question, it ap
pears that the boundaries of the town 
would be of no significance but rather 
the basis for such limitation of li
censes is to be the last official United 
States census authorized by Congress, 
namely, that of 1940. 

It is, therefore, my opinion: 

1. The limit of distance noted by 
Chapter 226, Laws of 1947, applies to 
to the number of saloons or liquor dis
pensaries which can be located within 
a town or city, and its five (5) mile 
radius, and does not refer to a limita
tion as to the inhabitants who may 
carryon such business. 

2. The provision designating "500 
inhabitants"" noted in the Act is lim
ited to the population as listed by the 
last official United States census au
thorized by Congress, irrespective of 
any population which might be in the 
five (5) mile area surrounding the 
town or city. 

3. The population as determined 
by the last official United States cen
sus is the basis for such limitation, 
and the limits or boundaries of such a 
town have no bearing upon the ques
tion. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 88 

Soil Conservation District-Super
visors, Authority to Employ 

Legal Counsel. 

Held: The Board of Supervisors. of a 
soil conservation district has 
authority to employ legal 
counsel to represent the dis
trict in litigation. 

May 29,1947 
McCone Soil Conservation 

District 
Circle, Montana 

. 
Attention: 
Mr. Henry R. Reinemer, 
President 

Dear Mr. Reinemer: 

I have your request for opmlOn as 
to whether the Board of Supervisors 
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of the McCone Soil Conservation Dis
trict may legally employ an attorney 
to represent the District in an appeal 
to the Supreme Court. 

Section 7 of Chapter 72, Laws of 
1939, specifically provides: 

" * * * * The supervisors may 
call upon the attorney general of 
the state for such legal services as 
they may require, or may employ 
their own counsel and legal staff 
* * * *." (Emphasis mine). 

This provision of the statute is 
plain and it is, therefore my opinion 
that your board may employ legal 
counsel to represent you in any litiga
tion. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 39 

Licenses, Operator's or Chauffeur's
Operator's or Chauffeur's License

Driver's License. 

Held: 1. Those drivers who pur
chase their licenses before 
July 1, 1947, cannot be re
quired to purchase the new li
cense provided for in Chapter 
267 under the restrictions con
tained in Article I, Section 10 
of the Constitution of the 
United States and Section 11 
of Article m of our State 
Constitution. 
2. The le~'lsIature intended 
Chapter 267, Laws of the 1947 
Legislative Assembly, to be
come effective on January 1, 
1948. 

June 5, 1947 
General Charles L. Sheridan, 

Supervisor 
Montana Highway Patrol 
Helena, Montana 

My dear General: 

You have requested an opinion from 
this office regarding when Chapter 
267, Laws of 1947, goes into effect. 
From the facts which you submit, it 
becomes apparent that if your depart
ment should attempt to put this law 
into operation on July I, 1947, it 

would result not only in hardship and 
unreasonableness but also confusion 
and uncertainty. 

While it is true that Section 90, Re
vised Codes of Montana, 1935, pro
vides: 

"Every statute, unless a definite 
time is prescribed therein, takes 
effect on the first day of July of 
the year of its passage and ap
proval", 

the legislature by the passage of an 
act cannot be presumed to have done 
an illegal thing, for under Article I, 
Section 10 of the Constitution of the 
United States, no State can " .... 
pass any .. law impairing the 
obligation of contracts. . . . " 

Section 11 of Article III of our 
State Constitution provides: 

"No ex post facto law impairing 
the obligation of contracts or mak
ing any irrevocable grant of special 
privileges, franchises, or immuni
ties, shall be passed by the legisla
tive assembly." 

Section 11 of Chapter 199, Laws of 
1943, provides that every driver of a 
motor vehicle shall annually proceure 
a driver's license at a fee of 75 cents 
and further provides that the license 
shall expire on December 31 of the 
year issued. This is a solemn con
tract obligation between the pur
chasers of such a license and the State 
of Montana, that the license will not 
be changed during the period of its 
validity. Further than this, Article 
5 of Chapter 267, Laws of 1947, 
creates a new and greater penalty for 
the violation of the act than that con
tained in Chapter 199 of the Laws of 
1943. Therefore, if it is to be held 
that Chapter 267 goes into effect 
during the year in which a licensee 
is holding a valid driver's license, 
such an enactment would be an ex 
post facto law which is again in vio
lation of Article I, Section 10 of the 
Constitution of the United States, and 
Section 11 of Article III of our State 
Consti tu tion. 

In Section 19 of Chapter 267, re
lating to the issuance of licenses to 
operators and chauffeurs, the legisla
tive assembly did not make an ex
ception to the regular procedure 
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