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manager of the food store shall be 
responsible for the quality of the food 
sold and it shall be unlawful for any 
person to adulterate or mix any for
eign or inert substance with such food 
for the purpose of adulteration or 
cheapening the same. 

In the case of State ex reI State 
Board of Equalization vs. Glacier 
Park Co., 164 Pac. (2d) 366, the Su
preme Court had under consideration 
the provisions of Chapter 163 of the 
Laws of 1939, known as the chain 
store license tax 'act as applied to 
stores within Glacier National Park. 
In that case, after reviewing tI:te pro
visions of Chapter 163 in the hght of 
the holding of the United States Su
preme Court in the case of Collins v. 
Yosemite Park and Curry Company, 
304 U. S. 518, the Court held where 
the state grants exclusive right of 
governing of a national park to the 
federal government but reserves unto 
itself the right of taxation, that the 
regulatory provisions of Chapter 163 
were not enforceable but the taxing 
provision, being independent of any 
licensing or regulatory provision of 
the Act, was enforceable as a tax 
or a revenue measure. 

The Court in the course of its opin
ion said: 

"In other words, the court held 
that taxing provisions of the Act 
which were 'independent of any li
censing or regulatory provisions of 
the Act, and may be enforced in
dependently" were enforceable as a 
tax or revenue measure but that 
the license provisions could not 'be 
treated as separable from regula
tions applicable to those licensed,' 
so as to be enforced separately. It 
follows that if, like the excise taxes, 
the license taxes had been inde
pendent of regulatory provisions, so 
as to be susceptible of separate ap
plication, those taxes also would 
have been held enforceable in Yose
mite Park. 

"(3) In Chapter 163 there are 
no 'regulatory provisions.' Fur
thermore, there are no 'regulations 
applicable to those licensed' except 
provisions not regulatory in nature 
but merely an aid to the collection 
of license taxes, including the re-

quirements for the diplay of the li
cense (section 3), for annual re
newal aplications (section 4), and 
for penalties for violations of the 
Act (section 11). We find no such 
provisions as in the California Ac~, 
either limiting those to whom 11-
censes may be issued or regulating 
the conduct of their businesses. Li
censes are required to be issued to 
all who apply and pay the license 
fees therefor. Not being dependent 
upon any 'regulatory provisions' or 
any 'regulations applicable to those 
licensed,' the taxes imposed by 
Chapter 163 are valid taxes and 
applicable, as such, with regard to 
stores maintained in Glacier Na
tional Park." 

Chapter 49, Laws of 1939, is purely 
a regulatory measure, and the license 
fees therein provided for are not 
separable from the regulatory pro
visions, but are dependent thereon. 

It is, therefore, my opinion-under 
the holding in the Glacier Park case, 
supra-that Chapter 49, Laws of 1939, 
is not applicable to stores within Gla
cier National Park. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 84 

Board of Trustees-County High 
Schools-Insurance-Premiums

Appropriations, Insurance 
Premiums. 

Held: The board of trustees of a 
county high school is not au
thorized to pay insurance 
premiums in an amount in e~
cess of the amount appropri
ated for such item unless a 
transfer of funds may be made 
in an amount sufficient to pay 
the premium charge. 

Mr. W. G. Gilbert, Jr. 
County Attorney 
Beaverhead County 
Dillon, Montana 

Dear Mr. Gilbert: 

May 14,1947 

You have requested my opinion as 
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to whether the board of trustees of a 
county high school may pay insurance 
premiums for insurance on the county 
high school buldings in excess of the 
appropriations for the same contained 
in the budget. 

You advised me that the county 
commissioners of your county had 
renegotiated the county insurance 
policies and the amount of the pre
miums exceeds the appropiration for 
insurance in the current budget by 
$600.00. 

Under sub-section 16 of Section 
1262.83, Revised Codes of Montana, 
1935, as amended by Chapter 207, 
Laws of 1939, the board of trustees 
of a county high school is given the 
power, and it is its duty to transact 
all business and to make and execute 
all contracts in the name of the coun
ty. This section gives to the trustees 
the power to make all insurance con
tracts. 

If we assume that the trustees of 
the high school should ratify the con
tract for additional insurance and 
make the contract that of the board 
of trustees, the prohibition of Section 
1263.14, Revised Codes of Montana, 
1935, must still be considered. This 
latter section limits expenditures or 
incurring of liabilities to the amount of 
detailed appropriations as contained 
in the budget. However, Section 
1263.15, Revised Codes of Montana, 
1935, authorizes excess moneys in one 
item of the budget to be transferred 
to an item for which the appropria
tion is deficient, if these two items are 
payable from the same fund. This 
means that transfers may be made to 
the insurance item from other items 
contained in Section 6 of part 1 of the 
high school budget. 

The payment of the increase in in
surance premiums does not consti
tute an emergency within the meaning 
of Section 1019.16, Revised Codes of 
Montana, 1935, as amended by Chap
ter 193, Laws of 1943, and Chapter 
134, Laws of 1945, as certain emer
gencies are enumerated therein, and 
an increase in insurance rates is not 
designated as justifying an emer
gency expenditure. 

It is, therefore, my opinion that the 

board of trustees of a county high 
school is not authorized to pay in
surance premiums in an amount in 
excess of the amount appropriated 
for such item unless a transfer of 
funds may be made in an amount suf
ficient to pay the premium charge. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 85 

Livestock-Breeders-Associations 

Held: Exception number (5) of part 
(g) of Section 1 of Chapter 
193, Laws of 1945, excepts 
from the definition of "live
stock market" places where 
breeders or associations of 
breeders of livestock assemble 
and sell such livestock-but 
does not except individuals or 
associations of individuals who 
raise livestock merely for a 
particular use, such as for 
rodeo purposes, slaughtering 
and canning, pack purposes, 
and similar special uses. 

Mr. Ralph Miracle 
Executive Officer 

May 15, 1947 

State Livestock Commission 
Helena, Montana 

Dear Mr. Miracle: 

You have presented this' problem: 

An auction sale of bucking horses, 
sponsored by the "Bucking Horse As
sociation", has been advertised for 
May 17 and 18 in Yellowstone County. 
The sale is not licensed or bonded; 
and counsel for the "Bucking Horse 
Association" contends the alleged as
sociation is an "association of breed
ers of livestock of any class", which 
excepts it from the provisions of 
Chapter 193 of the Laws of 1945. 

Bucking horses are, as the name im
plies, horses which buck and are used 
primarily for rodeo and similar ex
hibition purposes. Is a sale by such 
an association as above described an 
exception to the livestock market de
finition as specified by Montana law? 

Section 1 of Chapter 193 of the 
Laws of 1945, provides, in part: 
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