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Further, the county clerk may demand prepayment in such a case if he
deems it advisable under the following provision:
"He is not bound to record any
instrument, or file any paper or
notice, or furnish any copies, or to
render any service connected with
his office, until the fee for the
same, as prescribed by law, is, if demanded, paid, or tendered." (Section 4809, Revised Codes of Montana, 1935).
A thorough research reveals an exception in the case of veterans on authority of Section 16, Chapter 58,
Laws of 1943. This provision is as
follows:
"When a copy of any public record is required by the veterans' administration to be used in determining the eligibility of any person to
participate in benefits made available by the veterans' Administration, the official custodian of such
public record shall without charge
provide the applicant for such benefits or any person acting on his
behalf or the authorized representative of the veterans' administration
with a certified copy of such record." (Emphasis mine).
Though this statute is clear and
unambiguous, the following interpretation given in Opinion No. 94, Volume 21, Report and Official Opinions
of the Attorney General, should be
noted. It is as follows:
"Public officials having custody
of records required by the Veterans'
Bureau for the purpose of detennining eligibility for benefits made under such bureau are authorized to
furnish certified copies thereof to
the applicant for such benefits, or
any person acting on his behalf or
the representative of such bureau,
without c h a r g e."
(Emphasis
mine).
This holding is in line with Opinion
No. 13, Volume 20, Report and Official Opinions of the Attorney General, page 18, wherein the predecessor
of Section 16, Chapter 58, Laws of
1943, Section 5654.14, Revised Codes
of Montana, 1935, was interpreted to
hold that servicemen's dependents

would not be furnished such copies
free of charge, even though it was for
the purpose of dependent's allotments.
The rationale used was that allotments were not paid through what is
now known as the Veterans' Administration.
The purpose for which the certificate is to be used would, therefore,
govern whether or not it is to be
given free of charge.
It is, therefore, my opinion that the
county clerk and recorder must
charge veterans a fee for copies of
honorable discharges, birth certificates and death certificates unless
they are to be furnished for the purpose of determining eligibility for
benefits made under the Veterans'
Administration.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opinion No. 31
Funds, Disbursements of-Irrigation
District Leases, Funds From
Held:

That distribution of moneys
received upon leases in the
Red Lodge-Rosebud Irrigation
District should be accordance
with Chapter 81, Laws of 1943.
May 1, 1947

Mr. H. A. Simmons, Jr.
County Attorney
Carbon County
Red Lodge, Montana
Dear Mr. Simmons:
You have requested my opinion on
the following question:
"In what fund or funds should
moneys received upon leases in the
Red Lodge-Rosebud Irrigation District be disbursed?"
The same irrigation district, and
presumably the same facts are involved here as were involved in Opinion No. 169, Volume 20, Report .and
Official Opinions of the Attorney General, page 213. The county procured
tax. deed to these lands in 1932. In
your request you state the' land in
question was offered for sale in Mon-
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tana and there were no bidders, nor
have there been subsequent sales on
most of the land. The county has
leased it under Chapter 171, Laws of
1941, and amendments thereto.
Provision for the disposition of
money received from rentals of tax
deed land is made in Chapter 81,
Laws 0>[ 1943, which amends Section
6, Chapter 171, Laws of 1941. Chapter 81, Laws of 1943, provides, in
part:
"The proceeds of every such sale
or lease shall be paid over to the
county treasurer who shall apportion and distribute the same in the
following manner: (a) Upon a lease
of the property the amount received as rent, royalty, or otherwise, including interest received on
the payments under either a sale or
lease shall be apportioned as provided in subdivision (d) hereof and
shall be credited as earnings of tax
deed property and not considered
as a credit to tax deed accrued accounts, as in the case of the principal received from sales of tax
deed lands. * * * "(d) Upon such
sale if there shall be any amount
remaining of such proceeds after
the payment of the amount specified in subdivision (b) hereof and
such remainder is less in amount
than the aggregate amount of aJI
taxes and assessments accrued
against such property for all funds
and purposes, without penalty or interest, such proceeds shall be prorated between such "funds and purposes in the proportion that the
amount of taxes and assessments
accruel against such property for
each such fund or purpose bears to
the aggregate amount of taxes and
assessments accrued against such
property for all funds and purposes."
The above chapter, insofar as it
applies to disposition of rentals from
tax deed lands is in conflict with Section 2208.2, Revised Codes of Montana, 1935. This conflict arises from
the manner of disposition of the proceeds of leases after those proceeds
have been paid over to the county.
Section 2208.2 provides as follows:
"All moneys received from the

sale or leasing df any such lands,
or of any lands received in exchange, shall be paid into the county treasury and shall be credited to
each fund as the same would have
been credited had the moneys so received been paid as taxes upon said
land acquired by the county by tax
deed, or upon the landS exchanged,
and any surplus after paying all
taxes with interest and penalties
shall belong to the county."
The above section directs that rental
and sale proceeds be distributed in
the same manner, viz., " .... credited
to each fund as the same would have
been credited had the moneys so received been paid as taxes upon said
land acquired by the county by tax
deed ... "
Chapter 81, Laws of 1943, set out
above, was subsequently enacted as an
amendment to section 6 of Chapter
171, Laws of 1941. It provides specifically for distribution of funds from
leases as follows:
"Upon a lease of the property the
amount received as rent . . . shall
be apportioned as provided in subdivision (d) hereof and shall be
credited as earnings of tax deed
property and not considered as a
credit to tax deed accrued accounts
as in the case of the principal received from sales of tax deed
lands." (Emphasis mine)
Both Section 2208.2 and Chapter 81,
Laws of 1943, are designed in part to
dispose of the proceeds from land
taken for taxes and leased by the
county. But the two acts conflict as
to the manner of disposing of the proceeds. Section 2208.2 disposes of the
moneys from rentals and sales of land
taken for taxes in the same manner as
taxes. However, Chapter 81, Laws
of 1943, provides that the moneys
from leases be disposed of as earnings, and the moneys from sales be
handled as taxes.
Although the
county receives all the moneys under
both sections, the method of accounting procedure is changed in Chapter
81, Laws of 1943. Since Chapter 81,
Laws of 1943, is the later statute, it
must repeal by implication Section
2208.2 insofar as disposition of funds
received from leases is concerned.
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The principle of repeal by implication stated in Box v Duncan, 98 Mont.
216, 220, 38 Pac. (2d) 986, is applicable:
"Repeal of a statute by implication is not favored by the courts ...
"To make tenable the claim that
an earlier statute was repealed by a
later one, the two Acts must be
plainly and irreconcilably repugnant
to, or in conflict with, each other;
must relate to the same subject;
and must have the same object in
view." (Citing Cases).
It is, therefore, my opinion that distribution of moneys received upon
leases in the Red Lodge-Rosebud Irrigation District should be in accordance with Chapter 81, Laws of 1943.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opinion No. 32
Board of County CommissionersCounty Commissioners, Sitting as
Public Welfare Board-Mileage.
Held:

The members of the Board of
County Commissioners are entitl~ to one mileage to and
from their homes to the county seat when attending meetings as county commissioners
and also when attending meetings as a welfare board, after
public notice given, provided
the members actually make
sueh trips, regardless of the
number of days each such
meeting Is in session, or
whether one session immediately follows the other.

May 3, 1947
Mr. P. B. McAllister, Chairman
Board or County Commissioners
Judith Basin County
Stanford, Montana
Dear Mr. McAllister:
You have requested an opinion as
to whether or not the county commissioners of your county are entitled
to mileage for each day which they
are in session. You have further
stated the following facts:
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"This board of county commissioners meet four days in the fore
part of the mon th and two days as
special session around the middle
of the month. One day of the regular session and one of the special
session are taken up with welfare
work. The members return to
their homes at each day's end,
which in all cases is quite a distance from the county seat."
There have been a great number of
opinions rendered upon this subject
by the previous Attorney Generals.
The one most significant to your
problem is Opinion No. 168, Volume
20, Report and Official Opinions of
the Attorney General, page 212. It
was there held that the county commissioners are to be allowed mileage
for each round trip to each and every
meeting attended. It was pointed
out that the time allotted for
'each meeting would have no bearing, but mileage would only be given
once to the members thereof. In
holding to this view this opinion cited,
approvingly, the following previous
opinions of former Attorney Generals,
which held to the same rule: Volume
5, page 592, Volume 8, pages 43 and
48, Volume 17, page 380, Report and
Official Opinions of the Attorney
General.
It is well to note that the opinion
in Volume 17, page 380, Report and
Official Opinions of the Attorney General, po!nted out that the purpose for
such a holding was based upon the
fact that originally county seats were
some distance from the homes of
many of the commissioners and since
transportation was not as speedy then
as it is today it was not the intention
or expectation aI the legislature that
the commissioners should return to
their homes at the end of each day
and during the same continuous meeting.

The opinion in Volume 20, citing
Chapter 129, Laws of 1939, went on
to hold that where the board meets
in regular session as a Board of County Commissioners and adjourns, and
on a succeeding day it meets pursuant
to notice given as a Board of Public
Welfare, the commissioners are entitled to mileage for two round trips if
they actually travel to and from the

