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Dear Mr. Onstad: 

You have requested an opinion re­
garding the necessary age of a deputy 
in the office of the County Treasurer. 

At the outset it is necessary to de­
termine the significance of a deputy. 

A deputy is a person appointed as a 
substitute for another and empowered 
to act for him in his name and behalf 
in all matters in which the principal 
may act. Further, a deputy is to be 
distinguished from an assistant who 
helps or assists while ordinarily oc­
cupying a mere clerical position. (43 
Am. Jur. 218-219). In some states a 
further distinction is noted in that 
the deputy must take an oath while 
the assistant does not. However, in 
Montana, Section 435, Revised Codes 
01£ Montana, 1935, it is provided that 
both the deputy and assistant shall 
take the same oath as their principal. 

In Montana the statutory provision 
as to age of the principal is Section 
4723, Revised Codes of Montana, 1935: 

"No person is eligible to a county 
office who at the time of his election 
is not of the age of twenty-one 
years, a citizen of the state, and an 
elector of the county in which the 
duties of the office are to be exer­
cised, or for which he is elected." 

A deputy is not a public officer 
(Adami v. Lewis and Clark County, 
114 Mont. 557, 138 Pac. (2d) 969, page 
971), yet he possesses the same pow­
ers and performs the same official du­
ties as his principal under Section 
418, Revised Codes of Montana, 1935, 
which provides: 

"In all cases not otherwise pro­
vided '[or ,each deputy possesses the 
powers and may perform the duties 
attached by law to the office of his 
principaL" (See also Rauer v. 
Lewis, 107 Cal. 232, 40 Pac. 337, 
holding under a statute the same as 
Section 418, Revised Codes of Mon­
tana, 1935, that the acts of a deputy 
are official acts.) 

In view of this section it would 
appear necessary that the deputy be 
subject to the same qualifications as 
the principal. It has been so held by 
a former Attorney General in Volume 
4; page 4, Reports of the Attorney 

General, where, in discussing the 
qualications of a deputy prior to 
women's suffrage, it was held that a 
woman could not be a deputy because 
she could not become a public of­
ficer. Although the Adami case holds 
that a deputy is not a public officer 
due to lack of tenure, the rule of At­
torney General Galen's opinion, supra, 
still applies in order to insure that all 
who perform official acts have the 
necessary qualifications. To further 
SUbstantiate this contention, we find 
that Section 4733, Revised Codes of 
Montana, 1935, is as follows: 

,"Whenever the official name of 
any principal officer is used in a~y 
law conferring power, imposing du­
ties or liabilities, it includes his 
deputies." 

While the County Treasurer has 
been held to be a ministerial officer 
(Rosebud County v. Smith, et aI., 92 
Mont. 75, 80, 9 Pac. (2nd) 1071) and 
while opinion No. 480, Volume 19, Re­
ports and Official Opinions of the 
Attorney General, has, at least im­
pliedly, held that a deputy need not 
be twenty-one yars o[ age if he is per­
forming ministerial functions, it is 
my opinion that in view of the anal­
ysis noted in the preceding para­
graphs, the distinction between the 
.type of function has no bearing, and 
the deputy must have the qualifica­
tions of his principal in any case. Es­
pecially is this true because of the 
provisions of Section No. 418, Revised 
Codes of Montana, 1935. 

However, there is a distinction be­
tween the qualifications of a deputy 
and an assistant, it not being neces­
sary that the qualifications of the lat­
ter be the same as the principal. 

It is, therefore, my opinion that the 
deputy of a county treasurer must 
have the same qualifications as the 
principal under whom he serves, and 
therefore be at least twenty-one years 
of age. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 29 

Schools-Funds, Apportionment of­
School Districts, Reimbursement for 
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Transportation--Computing Period, 
In Making Apportionment-Levy. 

Held: 1. Section 1204, Revised 
Codes of Montana, 1935, as 
amended by Chapter 272, Laws 
of 1947, does not apply to the 
apportionment of funds real­
ized from Section 1202, Re­
vised Codes of Montana, 1935, 
for the school year 1946-1947. 
2. Funds apportioned under 
Section 1204, Revised Codes of 
Montana, 1935, as amended by 
Chapter 272, Laws of 1947, are 
distributed to the elementary 
school only, and attendance in 
the elementary schools serves 
as the basis for such appor­
tionment. 

3. Reimbursement to ele­
mentary schools for their 
transportation bud gets is 
made from the funds realized 
from the levy provided by Sec­
tion 1202, Revised Codes of 
Montana, 1935, as amended by 
Chapter 273, Laws of 1947, be­
fore the apportionment of such 
funds under Section 1204, Re­
vised Codes of Montana, 1935, 
as amended. 

4. The period to be used in 
computing the "average num­
ber belonging" in determining 
the apportionment of fUlJds for 
elementary schools under Sec­
tion 1204, Revised Codes of 
Montana, 1935, as amended by 
Chapter 272, Laws of 1947, is 
the previous school year. 

April 24, 1947 
Miss Elizabeth Ireland 
State Superintendent of 

Public Instruction 
State Capitol Building 
Helena, Montana 

Dear Miss Ireland: 

You have requested my opinion con­
cerning Section 1204, Revised Codes 
of Montana, 1935, as amended by 
Chapter 272, Laws of 1947, and have 
asked the follOwing questions: 

1. Does Section 1204, as amended, 
apply to the apportionment of the 

. common school tax for the last half 
of the school year 1946-1947? 

2. Are the funds apportioned to 
both elementary schools and high 
schools under Section 1204, as amend­
ed? 

3. Does Section 1204, as amended, 
affect the reimbursement to school 
districts for transportation from the 
proceeds of the levy authorized by 
Section 1202, Revised Codes 0'£ Mon­
tana, 1935, as amended? 

4. What period shall be used in 
computing the "average number be­
longing" in determining the appor­
tionment provided in Section 1204, as 
amended? 

Section 1204, Revised Codes of Mon­
tana, 1935, as amended by Chapter 
272, Laws of 1947, provides: 

"All school moneys apportioned 
by county superintendents of com­
mon schools shall be apportioned to 
the several districts in proportion to 
the average number of pupils be­
longing. In computing the average 
number belonging in each school 
district, the sum of the aggregate 
attendance and the aggregate days 
absence shall be divided by the nUl!l­
ber of days school is in session in 
the school or schools of the distnct, 
provided, however, that in comput­
ing the aggregate days absence, 
pupils absent more than three days 
shall be dropped from the rolls and 
shall not be considered as belong­
ing." 

In answering your first question 
concerning the application of the 
amendment to the present school year, 
it is necessary to consider the results 
which would follow if it were made 
immediately effective. 

The preliminary budget for elemen­
tary schools is prepared and adopted 
in June and the final budget is pre­
pared and adopted in JUly. Under Sec­
tionl019.12,RevisedCodes of Montana, 
1935, the tax levies for each school 
district are fixed not later than the 
second Monday in August. The SChool 
district budget and all appropriations 
are based upon the estimated revenue, 
Section 1019.4, Revised Codes of Mon­
tana, 1935, a portion of which is the 
funds realized from the levy provided 
in Section 1202, Revised Codes of 
Montana, 1935, as amended by Chap­
ter 273, Laws of 1947. If the method 
of computing the amount available for 
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each school district were altered dur­
ing the current school budget the re­
sult would be in many school districts 
that they would be unable to meet 
their contractual obligations with 
teachers, bus drivers, and other per­
sons with whom the districts had en­
tered into contracts in anticipation 
that the method of apportionment of 
revenue would not be changed. 

The Montana Constitution prohibits 
the impairment of contracts by legis­
lation as Section 11 of Article III 
provides: 

"No ex post facto law nor law 
impairing the obligation of con­
tracts, or making any irrevocable 
grant of special privileges, fran­
chises, or immunities, shall be 
passed by the legislative assembly." 

Taking away all or a part of the 
means of the payment of the school 
district's contracts would impair the 
obligation ()Ii the contracts. This 
principle is recognized in 12 Am. Jur. 
21, wher the text states: 

"When ever the law is so changed 
that the means of enforcing the duty 
imposed by the contract are ma­
terially impaired, the obligation of 
the contract no longer remains the 
same. Therefore, a Constitution or 
a statute impairs the obligation of 
a contract if it prevents enforce­
ment, or seriously interferes with 
the enforcement of the contract. 
While it is undoubted that the legis­
lature may make changes in the 
remedy, it is necessary that the 
contract be left with the same force 
and effect, including the substantial 
means of enforcement, which exist­
ed when it was made." 

Your second question: is answered 
by reference to the budget acts for 
both elementary and high schools. 
Section 1019.4, Revised Codes of Mon­
tana, 1935, provides a form for the 
estimate of the revenue for ele­
mentary schools. One of the items is' 
the "County Apportionment, six (6) 
to eight (8) mill levy," which is the 
levy provided by Section 1202, Re­
vised Codes of Montana, 1935. Chap­
ter 273, Laws of 1947, has increased 
the levy to eight to ten mills, but the 
reference would be the same. 

The estimate for high schools found 
in Section 1263.3, Revised Codes of 
Montana, 1935, does not contain any 
reference to the six to eight mill levy, 
but does provide for the apportion­
ment of the county high school levy. 
Section 1263.11, Revised Codes of 
Montana, 1935, as amended, provides 
for a county wide high school levy 
and this is a special levy for high 
school purposes which takes the place 
for high schools of the levy provided 
in Section 1202, as amended. The 
statutory method for financing high 
schools does not contemplate that 
funds realized from Section 1202, as 
amended, shall be available for their 
budgets. Chapter 272, Laws of 1947, 
which amended Section 1204, Revised 
Codes of Montana, 1935, does not alter 
the disposition of the funds appor­
tioned, but merely changes the meth­
od of computation of amount dis­
tributed to each district. 

Your third question is answered by 
Opinion No. 180 Volume 20, Report 
and Official Opinions of the Attorney 
General, which held that: 

"School districts maintaining ele­
mentary schools, or which provide 
transportation to a school in an­
other district, are entitled to re­
imbursement from the fund pro­
vided by the tax levy authorized by 
Section 1202, Revised Codes of Mon­
tana, 1935, in the amount of one­
third of the actual cost of trans­
portation prior to the apportion­
ment of the fund under the pro­
visions of Section 1204, Revised 
Codes olf. Montana, 1935." 

The fact that Section 1202 has been 
amended by Chapter 273, Laws of 
1947, and Section 1204 has been 
amended by Chapter 272, Laws of 
1947, does not alter the application 
of the above quoted opinion. 

Your fourth question concerning 
the period to be used in the computa­
tion of the "average number belong­
ing" must be answered by reference 
to the practical matters which affect 
the determination of daily attendance 
of the pupils. 

In State v. Millis, 81 Mont. 86, 261 
Pac. 885, our Court said: 

"Statutes are to be construed so 
as best to effectuate the object of 
the legislature." 
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As was observed before in this opin­
ion. budgets are made for school dis­
tricts in June and July and informa­
tion concerning the amount of funds 
from the levy provided in Section 
1202, as amended must be available 
at that time. Therefore, the appor­
tionment by the county superintend­
ent must be based on the records of 
attendance of the previous school 
year. If the apportionment were 
based on the attendance for the cur­
rent school year, there would be no 
records available on which to com­
pute the amount distributed. 

Section 1078, Revised Codes of Mon­
tana, 1935, makes it the duty of all 
teachers to file an annual report with 
the county superintendent on or be­
fore the 10th day of July after the 
close of the school year. This report 
would supply the basis for the com­
putation of attendance and is the only 
adequate report which would meet the 
need for the determination of the ap­
portionment of the funds to the vari­
ous elementary districts. 

It is, therefore, my opinion: 

1. Section 1204. Revised Codes of 
Montana, 1935, as amended by Chap­
ter 272, Laws of 1947, does not apply 
to the apportionment of funds realized 
from Section 1202, Revised Codes of 
Montana, 1935, for the school year 
1946-1947. 

I.. Funds apportioned under Sec­
tion 1204, Revised Codes of Montana. 
1935, as amended by Chapter 272, 
Laws of 1947. are distributed to the 
elementary schools only, and attend­
ance in the elementary schools serves 
as the basic for such apportionment 

3. Reimbursement to elementary 
schools for their transportation budg· 
ets is made from the funds realized 
from the levy provided by Section 
1202, Revised Codes of Montana, 1935, 
as amended by Chapter 273, Laws of 
1947, before 2the apportionment of 
such funds under Section 1204, Re­
vised Codes of Montana, 1935, aB 
amended. 

4. The period to be used in com­
puting the "average number belong. 
ing" in determining the aportionment 
df funds for elementary schools under 
Section 1204, Revised Codes of Mon-

tana, 1935, as amended by Chapter 
272, Laws of 1947, is the previous 
school year. 

Sincerely yours. 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 30 

Veterans-Veterans' Administration 
-County Clerk and Recorder­

Certified Copies-Fees. 

Held: The County Clerk and Re­
corder must charge veterans 
a fee for copies of honorable 
discharges, birth certificates 
and death certificates unless 
they are to be furnished for 
the purpose of determining 
eligibility for benefits made 
under the Veterans' Adminis­
tration. 

Miss Louise Replogle 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Miss Replogle: 

April 25, 1947 

You have submitted to this office 
the question whether or not the office 
of County Clerk and Recorder must 
furnish certified copies of honorable 
discharges, birth certificates and 
death certificates for veterans with­
out charge. 

Section 4917, Revised Codes of Mon­
tana, 1935, as amended by Chapter 87, 
Laws of 1941, provides in part that 
the fees of county clerks, which must 
be charged and collected for the use 
of their respective counties, are as 
follows: 

"For a copy of any record or 
paper, for each folio, fifteen cents 
(15c) and for each certification 
with seal affixed fifty cents (50c) 
provided that in all cases where 
copies of any record or paper are to 
be certified by the county clerk 
and such copy is furnished to said 
clerk for certification, said clerk 
shall not make a charge nor re­
ceive a fee for the comparison of 
such copy, other than the fee of 
fifty cents (50c) for his certificate 
and seal." 
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