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county commissioners and the council or councils involved shall determine in advance the levy necessary
for such purposes and the proportion each political subdivision joining in the venture shall pay . . . "
(Emphasis mine).

In joint participation, the levy is
determined and the proportion each
subdivision is to pay is fixed. No limitation upon the levy by a unit or subdivision is set by the above portion of
the section, for the maximum Clf two
mills is fixed by a preceding portion
of the section.

Therefore, a two mill levy by each
participating subdivision is authorized and may be levied.
Insofar as the opinion in Vol. 19,
Opinions of Attorney General, page
270, numbered 166, is in conflict with
this opinion it is hereby expressly
overruled.

It is, therefore, my opinion that
under Sections 5668.35
through
5668.39, Revised Codes of Montana,
1935, as amended:
(1) A county must have an interest
in airport land to devote tax funds
to it;
From the above, it is apparent that
(2) A county may lease land for
each subdivision participating in an
joint participation in establishing an
airport project can make up to a two
airport;
mill levy for airport purposes. As a
result, taxpayers in cities or towus
(3) A board of county commisparticipating in joint airport projects
sioners may enter into a contract exwith counties could be subjected to a . tending beyond the terms .of the
maximum 4 mill levy for airport purmembers constituting the board at
poses under Section 5668.38, as
the time the contract is entered into;
amended. A two mill levy by the city
( 4) The terms of a lease are disor town and a two mill levy by the cretionary with the board of countv
county on property within the city or
commissioners, acting in its officla:l
towns would be about the 4 mill levy.
capacity and within the limits ()If its
authority;
However, this does not constitute
(5) The contract will be governed
double taxation or violate the uniby the provisions of Section 4444, Reformity of taxation provisions of the
vised Codes of Montana, 1935. A two
Constiution (Section 11, Article XII).
mill levy may be made by each of the
The taxes levied are for the same purparticipating units, that is, the county
poses, but are levied by different jurand city or town may each make the
isdictions authorized to tax, viz., countwo mill levy.
ties, cities and towns. The principle
Sincerely yours,
stated in State ex reI Siegfriedt v.
R. V. BOTTOML Y
Carbon County, 108 Mont. 510, 514, 92
Attorney General
Pac. (2d) 301, is applicable here:

"Since a towuship and city is embraced within its territorial limits
are wholly distinct municipal corporations and are organized for
different purposes, each may exercise the taxing power for road purposes within its owu territorial limits without reference to the exercise
of like powers by the other, and
hence the ~act that a statute authorizing the levy of a tax for road
purposes by towuships does not
exempt property within cities embraced therein, which also have a
right to levy taxes thereon for the
same purposes, does not render it
invalid as violating constitutional
provisions requiring uniformity of
taxation and prohibiting double taxation."
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The deputy of a county tre...asurer must have the same
qualifications as the principal
under whom he serves, and
therefore be at least twentyone years of age.
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Powder River County
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Dear Mr. Onstad:
You have requested an opinion regarding the necessary age of a deputy
in the office of the County Treasurer.
At the outset it is necessary to determine the significance of a deputy.
A deputy is a person appointed as a
substitute for another and empowered
to act for him in his name and behalf
in all matters in which the principal
may act. Further, a deputy is to be
distinguished from an assistant who
helps or assists while ordinarily occupying a mere clerical position. (43
Am. Jur. 218-219). In some states a
further distinction is noted in that
the deputy must take an oath while
the assistant does not. However, in
Montana, Section 435, Revised Codes
01£ Montana, 1935, it is provided that
both the deputy and assistant shall
take the same oath as their principal.
In Montana the statutory provision
as to age of the principal is Section
4723, Revised Codes of Montana, 1935:
"No person is eligible to a county
office who at the time of his election
is not of the age of twenty-one
years, a citizen of the state, and an
elector of the county in which the
duties of the office are to be exercised, or for which he is elected."
A deputy is not a public officer
(Adami v. Lewis and Clark County,
114 Mont. 557, 138 Pac. (2d) 969, page
971), yet he possesses the same powers and performs the same official duties as his principal under Section
418, Revised Codes of Montana, 1935,
which provides:
"In all cases not otherwise provided '[or ,each deputy possesses the
powers and may perform the duties
attached by law to the office of his
principaL"
(See also Rauer v.
Lewis, 107 Cal. 232, 40 Pac. 337,
holding under a statute the same as
Section 418, Revised Codes of Montana, 1935, that the acts of a deputy
are official acts.)
In view of this section it would
appear necessary that the deputy be
subject to the same qualifications as
the principal. It has been so held by
a former Attorney General in Volume
4; page 4, Reports of the Attorney
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General, where, in discussing the
qualications of a deputy prior to
women's suffrage, it was held that a
woman could not be a deputy because
she could not become a public officer. Although the Adami case holds
that a deputy is not a public officer
due to lack of tenure, the rule of Attorney General Galen's opinion, supra,
still applies in order to insure that all
who perform official acts have the
necessary qualifications. To further
SUbstantiate this contention, we find
that Section 4733, Revised Codes of
Montana, 1935, is as follows:
,"Whenever the official name of
any principal officer is used in a~y
law conferring power, imposing duties or liabilities, it includes his
deputies."
While the County Treasurer has
been held to be a ministerial officer
(Rosebud County v. Smith, et aI., 92
Mont. 75, 80, 9 Pac. (2nd) 1071) and
while opinion No. 480, Volume 19, Reports and Official Opinions of the
Attorney General, has, at least impliedly, held that a deputy need not
be twenty-one yars o[ age if he is performing ministerial functions, it is
my opinion that in view of the analysis noted in the preceding paragraphs, the distinction between the
.type of function has no bearing, and
the deputy must have the qualifications of his principal in any case. Especially is this true because of the
provisions of Section No. 418, Revised
Codes of Montana, 1935.
However, there is a distinction between the qualifications of a deputy
and an assistant, it not being necessary that the qualifications of the latter be the same as the principal.
It is, therefore, my opinion that the
deputy of a county treasurer must
have the same qualifications as the
principal under whom he serves, and
therefore be at least twenty-one years
of age.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
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