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penditures for classification and ex
penditures for revaluation must be 
segregated bacause of the use of two 
different funds. Class~fication is car
ried on under the one (1) mill levy 
authorized by Section 2028, Revised 
Codes of Montana, 1935. Revaluation 
is carried on under the implied powers 
of the board of county commissioners, 
described in State ex reI VI air v. Kuhr, 
86 Mont. 377, 382, 283 Pac. 758: 

"To constitute the board of coun
ty commissioners ex-officio a county 
board of equalization, require it as 
such to adjust and equalize assess
ments as made by the assessor, and 
then deny it implied power to contract 
with specialists so as to enable it to 
obtain necessary data of character to 
enable it to act intelligently, would be 
equivalent to a complete nullifica
tion of the power expressly con
ferred ... " 

"We are of the opinion that the 
board of county commissioners was 
possessed of authoority to enter into 
the contract in question ... " 

The expenses for revaluation are 
paid from the general 'fund, under the 
above principle. 

Thus, the funds have two separate 
sources. For classification, the speci
fic levy authorized, provides money. 
For revaluation, the general fund sup
plies money. Since the funds come 
from the different sources, they must 
be kept separate and apart. 

It should be rembered that the 
budgetary provisions are to be com
plied with in planning the expendi
ture of the funds for classifications 
and revaluation. 

In Volume 8, Opinions of the Attor
ney General, page 149, (1919) the 
question of a contract in excess of 
$10,000 for classification was dis
cussed, and the expenditure approved 
without submission to the voters. 

It is my opinion, under the facts 
here involved, where the classification 
fund now amounts to $6,666 and the 
1947 levy will add approximately 
$4,400 thereto and approximately 
$4,284 from the general fund for re
valuation procedure, that a contract 
for land classification and revaluation, 
in the amount of $15,350, may be let 

by the board of county commissioners 
without submitting the proposed ex
penditure to the voters, without vio
lating Section 5, Article XIII of the 
Constitution of Montana, since the ex
penditure does not constitute an "in
debtedness or liability" in excess of 
the constitutional limitation. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 25 

Election, Special Levy-Levy, Extra.
Connty High School Bnilding District. 

Held: That the extra levy authorized 
by Chapter 274, Laws of 1947, 
for County High Schools may 
be submitted to the qualified 
electors of a high school build
ing district under the pro
visions of Chapter 114 of the 
Political Code of the Revised 
Codes of Montana, 1935. 
That the election submitting 
the question of an extra levy 
for county high schools in 
counties not divided into high 
school bnilding districts must 
be held in conformity with the 
general election laws. 

April 9, 1947 
Mr. Robert F. Swanberg 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Swanberg: 

You have requested my opmlOn as 
to the procedure to be followed in sub
mitting the question of a special levy 
for a county high school. 

Chapter 274, Laws of 1947, au
thorizes a special levy for county high 
schools. The Act contemplates that 
the question shall be submitted to the 
qualified electors of a high school 
building district, when the county has 
been divided into high school building 
districts, Section 2 of Chapter 274, 
states that the question of the special 
levy shall be submitted in high school 
building district at the regular 
election held in such high school 
building district, or a special election 
called for that purpose." There is no 
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regular election held in high school 
building districts as they were created 
for construction purposes only, Sec
tion 1301.5 Revised Codes of Montana, 
1935, and Chapter 275, Laws of 1947. 
However, the Act does provide for the 
calling of a special election by the 
board of trustees of said district. Sec
tions 1219 to 1223, Revised Codes of 
Montana, 1935, provide a method and 
procedure for holding an election and 
submitting the question of a special 
levy to the qualified electors of a 
school district and such procedure 
would be adaptable to the election 
held in a high school building district. 

The method of holding a special 
election in counties not divided into 
high school building districts offers a 
more difficult problem. 

Section 2 of Chapter 274, Laws of 
1947, provides. in part: 

.. . . . Where a County High 
School has no building district, then 
such special levy may be submitted 
and voted upon on the date of the 
regular county school election, or at 
a special election called for that 
purpose by the board of county 
commissioners of such county, when 
the board of county trustees of such 
county high school shall, by resolu
tion in their minutes, state that 
such extra taxation levy is neces
sary "lor any of the purposes here
inabove mentioned." 
There is no regular county school 

election as trustees of county high 
schools are appointed to their offices 
by the board of county commissioners 
with the exception of the county su
perintendent who is ex-officio a mem
ber. Section 1262.4, Revised Codes of 
Montana, 1935. 

The only solution is to call a spe
cial election. Sections 1219-1223, 
supra, are not applicable as such sec
tions by their terms are operative in 
school districts. It must have been 
the intent of the legislature to utilize 
the general election laws in the pro
cedure for such an election. 

There is not designated by the codes 
any specific notice for such a special 
election, except that Section 538, Re
vised Codes of Montana, 1935, requires 
that all questions submitted to the 
people of the county must be adver-

tised for two weeks before the elec
tion. 

In the absence of a more specific 
statute for such a special election, 
registration must be closed in accord
ance with the provisions (Jf Section 
566, Revised Codes of Montana, 1935, 
and the list of registered electors 
printed and posted as provided in Sec
tion 567, Revised Codes of Montana, 
1935, as amended by Chapter 167, 
Laws of 1945. 

The county clerk, by virtue of Sec
tion 686, Revised Codes of Montana, 
1935, is authorized to prepare the 
necessary ballots whenever any ques
tion is submitted to the voters· of a 
county. The ballot might well con
form with the form found in Section 
1222, Revised Codes of Montana, 
1935. 

As this is an election to vote upon 
the creation of a levy the eligible 
voters must be taxpayers whose 
names apepar upon the last preceding 
complete assessment roll. Section 2, 
Article IX, Montana Constitution, and 
Section 544, Revised Codes of Mon
tana, 1935. 

It would seem that Chapter 114 of 
the Political Code of the Revised 
Codes of 1935, which defines the pro
cedure for an election to authorize a 
special levy in school district would be 
pertinent. This Chapter, however, is 
limited to school districts. In Pan
chot v. Leet, 50 Mont. 315, 146 Pac. 
927, our Court held that a county high 
school is county property and obliga
tions incurred in behalf of the county 
high school are county obligations. It 
therefore follows that a levy for coun
ty high school purposes in a county 
not divided into high school building 
districts must be a county levy and in 
the absence of any prescribed pro
ceduce the election held in conformity 
with the general election laws per
taining to county wide elections. 

However, the hours the polls shall 
be open are specifically fixed by 
Chapter 2, Laws of 1937, and this 
Chapter must be followed. 

In proceeding in this matter the 
Board of County Commissioners 
should keep in mind the dates of the 
preliminary and final budgets for 
high schools. 
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The levy provided by said election 
is only for the fiscal year following 
said election as the need for the funds 
must be determined in anticipation of 
the current budget. 

It is apparent that the procedure 
suggested above is cumbersome, but 
the legislature did not see fit to fix 
a more satisfactory procedure. 

It is therefore my opinion that the 
extra levy authorized by Chapter 274, 
Laws of 1947, for the county high 
schools may be submitted to the quali
fied electors of a high school building 
district under the provisions of Chap
ter 114 of the Political Code of the Re
vised Codes of Montana, 1935. 

It is also my opinion that the elec
tion submitting the question of an ex
tra levy for county high schools in 
counties not divided into high school 
building districts must be held in con
formity with the general election 
laws. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 26 

State Board of Equalization
Gasoline Drawbacks-Refund of 

Gasoline Taxes-Invoices
Ta.xation-Evidence. 

Held: Gasoline tax refund claims 
are to be determined by the 
board of equalization in the 
mauner set out in Section 
10516 of the Revised Codes of 
Montana, 1935, when the 
"original" or top impression 
of the invoice or invoices on 
which such claims are founded 
has been lost or destroyed. 

April 11, 1947 
State Board of Equalization 
State House 
Helena, Montana 

Gentlemen: 

You have presented the following 
problem: 

"The State Board of Equalization 
requests your opinion as to the ap
plication of the 'Lost Instrument 

Act' (Section 10516, Revised Codes 
of Montana, 1935) to the action of 
this Board while sitting as a quasi
judicial body, for the refund on ap
plication of gasoline taxes paid 
wherein the invoices have been lost 
or destroyed." 

Section 2396.4 of the Revised Codes 
of Montana, 1935, as amended by 
Chapter 67, Laws of 1939, and as 
last amended by Chapter 130, Laws 
of 1947, provides in part: 

"When gasoline is sold to a per
son who shall claim to be entitled 
to a refund of the tax imposed, the 
seller of such gasoline shall make 
and deliver at the time of such sale 
separate invoices for each purchase 
on invoice forms approved by the 
State Board of Equalization show
ing the name and address of the 
seller and the name and address of 
the purchaser, the number of gal
lons of gasoline so sold in words 
and. figures and the date of such 
purchase which invoice, attached to 
the claim presented shall be the 
only proof upon which a legal claim 
can be made for a refund based 
upon such purchase. The seller 
shall retain the duplicate original 
invoices for the period of one year 
from and after the date of issu
ance, during which period they shall 
be open to inspection by the State 
Board of Equilization and its 
agents. Such invoices shall be 
legibly written and shall be void 
if any corrections or erasures ap
pear on the face thereof." 

Section 10516 of the Revised Codes 
of Montana, 1935-to which you refer 
in your request-provides: 

"There can be no evidence of 
the contents of a writing, other than 
the writing itself, except in the 
following cases: 

"I. When the original has been 
lost or destroyed; in which case the 
proof of loss or destruction must 
first be made. 

"2. When the original is in the 
possession of the party against 
whom the evidence is offered, and 
he fails to produce it after re
sponsible notice. 

"3. When the original is a record 
or other document in the custody 
of a public officer. 
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