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the means of so providing is "selfexecuting" and once such a department has been established, it is mandatory that such action be taken in
the manner and form prescribed by
the Constitutional Convention.
It is true that there was such a division as you have advocated from the
year 1913 to 1921. There is, however,
a paucity of cases and opinions upon
the· question of the constitutionality
of this provision. A thorough research also reveals no reason why the
provision was removed from the
statutes of Montana. Nor could eight
years oll such a division of departments create an acquiescence in the
law so as to make such provision
legally valid.
It is therefore my opinion that the
Labor Division can not be transferred
by legislative enactment to another
department because Article XVII,
Section 1 of the Montana Constitution
is mandatory as to the provision establishing one Commissioner for the
Department of. Agriculture, Labor
and Industry.

Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No.2
Insurance Companies, EmployeesAgents, Insurance Companies.
Held:

Traveling salaried employees
may not act in the capacity
of a special agent for a named
company and local resident
agent for the same company
at the same time.

December. 23, 1946.
Mr. John J. Holmes
State Auditor and Ex-Officio
Commissioner of Insurance
State Capitol
Helena, Montana
Attention: Mr. Neil E. Flaherty
Deputy Insurance
Commissioner.
Dear Mr. Holmes:
You have requested an opmlOn of
this office asking if one individual
may act in the capacity of a special

agent for a named company and a
local resident agent for the same
company at the same time.
Although this speci1ic question relates to the subject of a "special
agent," it is necessary that for the
purpose of this opinion only one type
of special agent be considered.
In using the term "special agent" it
has been said that such may denominate many different types of
agents who are detailed to many different types of jobs for a particular
purpose. Therefore, I shall use the
definition which you have given me in
the first paragraph of your letter to
be the type which I shall discuss
here, namely, that of a special agent
who is a "traveling salaried employee."
This question involves interpretation of Section 2, Chapter 62, Laws
of 1941, which reads as follows:
"Only resident agents within this
State, whose compensation for solicitinl:' and writing insurance is by
way of comission figured as a percentage of the premium for each
contract of insurance written, may
countersign contracts of insurance
or endorsements thereto within this
State; provided, however, the provisions of this section shall not apply to mutual or stock companies
soliciting insurance by salaried representatives who are paid no commission on contracts of insurance
written.
Except as hereinafter
provided, no branch manager, state
agent, special agent, general or
other like supervisory agent or any
other representative of an insurance company, hereinafter referred
to as company representative,
whose compensation in the insurance business is derived either in
whole or in part by salary, may
countersign contracts of insurance
or endorsements thereto; however,
in any case where it is necessary
to execute an emergency contract
of insurance, where a resident agent
is not available who has authority
to execute such contract, a company
representative may execute the contract in the first instance in order
to produce a valid contract between
the company and the obligee or the
insured; provided such contract of

OPINIONS OF THE ATTORNEY GENERAL
insurance is subsequently countersigned by a resident agent who
shall keep a written record of :111
such contracts of insurance issued." (Emphasis mine.)
It must be noted therefore that salaried employees df a company are
specifically prohibited from countersigning any policy. Since under Chapter 62, Section I, Laws of 1941, countersignature is a necessary element in
any contract, it is obvious that traveling salaried employees cannot validate a policy in this state.
In the event a traveling salaried
employee were able to secure a license to sell insurance as a local
agent of the state of Montana, he
could not issue the same without the
countersignature of another licensed
agent. It would appear that the purpose of this act is to prevent any but
regularly licensed local agents of ele
state of Montana from countersigning
policies in this state. Though there
is no specific provision relating to the
question in Chapter 62, this interpretation by implication would deny the
right of a special traveling salaried
agent from becoming a local agent
and thereby indirectly dOing that
which the statute forbids him doing
directly.

It must be noted that this opinion
is limited not only in its scope as to
a certain type of special agent, but
further it shall in no way apply to
those salaried representatives who
are specifically exempted from the
operation of the statute by Section 6,
Chapter 62, Laws of 1941.
It is therefore my opinion that
traveling salaried employees, referred
to in your letter as special agents,
may not act in the capacity of a special agent for a named company and
local resident agent for the same company at the same time.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General.

Opinion No. S
School Sites-School Bond Elections.
Held:

1. That the inclusion of a
site for a high school gym-
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nasium in the bond election
ballot is surplusag"e and the
location of the site must be
determined as an independent
matter.
2. That the prelimniary work
in the construction of a county
high school gymnasium may
be done by the county and
funds realized from bonds
used in such work.
December 27, 1946.
Honorable Leon C. Olmstead
Senator from Sweet Grass County
Big Timber, Montana
Dear Senator Olmstead:
You have requested my opinion
concerning the following:
The ballot submitted in a bond
election for the construction of a
gymnasium for the county high
school recited the purpose of the
bond issue was the "constructing
and erecting a high school gymnasium on Lots 6, 7, 8, 9 and 10 (or
a portion thereof) of Block 27 in
Boulder Addition No.1 to the City
of Big Timber, Montana."
1. You ask if the gymnasium may
be constructed on lots other than
those described in the ballot.
2. You ask if the foundation may
be constructed with the use of
county machinery or if the whole
building must be built by a contractor after bids are called for
and the best bid accepted.
Your 'first question concerning the
inclusion in the ballot of the location
of the building raises a serious problem. Section 4630.11, Revised Codes
of Montana, 1935, provides that "If
bonds are sought to be issued for two
(2) or more purposes, then separate
ballots must be provided for each purpose." The location of the building
is not a bonding proposition and
therefore does not violate this section.
However, the qualified electors for a
county bond issue must be taxpayers
-Section 4630.12, Revised Codes of
Montana, 1935, as amended by Chapter 138, Laws of 1939-while there is
not the requirement of being a taxpayer for eligibility to vote on the
question of the acquisition, sale or
change of a site for a school building.
Section 1262.83, Revised Codes of

