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sisting of retirement compensation 
and death benefits." (Emphasis 
supplied) 

Section 25 of the Act is rather 
ambiguously drawn and is as follows: 

"Section 25. Until the first pay
ment of account of any retirement 
allowance is made, and subject to 
the conditions that, if he die after 
retirement and within thirty (30) 
days from the date upon which his 
election or changed election is re
ceived at the office of the retire
ment system in Helena, then said 
election is void and of no effect, and 
the death shall be considered as 
that of a member before retirement. 
A member of a beneficiary may 
elect, or revoke or change a pre
vious election prior to the approval 
of the previous election, to receive 
the actuarial equivalent of his re
tirement allowance as of the date 
of retirement ,in a lesser retire
ment allowance, payable through
out life· wiht one of one following 
options." (Emphasis supplied) 

Then, follows the options, any of 
which a member may elect. 

The meaning and intent of Section 
25, Supra, is made clear by re-arrang
ing . the wording of the Section as 
follows: 

Until the first payment on ac
count of any retirement allowance 
is made, a member may elect, or re
voke or change, a previous election 
prior to the approval of a previous 
election, to receive the actuarial 
equivalent of his retirement allow
ance as of the date of retirement, 
iIi a lesser retirement allowance, 
payable throughout life with one 
of the following options. However, 
in the event the member dies after 
retirement and within thirty days 
from the date upon which his elec
tion, or changed election, is received 
at the office of the Retirement 
System in Helena, then, and only 
then, said election is void and of no 
effect, and the death shall be con
sidered as that of a member before 
retirement. 

It is, therefore, apparent, and it 
is my opinion, from the intent and 
wording of the foregoing that the 
member is granted an absolute right 

to make an election or revoke or 
change a previous election, and may 
elect to come under anyone of the 
options, at any time, until the first 
payment on account of any retire
ment allowance is made, such last 
written and duly executed election 
filed witlt the board shall be binding 
on the member, the. beneficiaries, 
and the board, provided, however 
that in the event the said membe; 
dies after retirement and within 
thirty (30) days from the date upon 
which his election or changed election 
is received at the office of the Retire
ment System in Helena, then said 
election is void and of no effect, 
and the death shall be considered 
as that of a member before retire
ment. 

The only approval the board may 
or is required to give, is the minis
terial act or duty of approving the 
mathematical calculations of the 
benefits to which the member is en
titled and the payments to be made 
in accordance with the members most 
recently dated, written, duly executed " 
election on file with the board at the 
time of the member's retirement. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 156 

Offices and Officers - Deput.y 
Sheriff as Probation Officer 
-Probation Officer, Deputy 

Sheriff as 

Held: The sheriff, under-sheriff, or 
deputy sheriff may not be ap
pointed as chief probation of
ficer. 

In tlte absence of an ap
pointment of a chief ll·robation 
officer it is the duty of the 
sheriff of the county to per
form all the duties of a chief 
probation officer without ad
ditional compensation, ouly as 
directed by the court. 

December 30, 1948 

Mr. W. W. Lessley 
County Attorney 
Gallatin County 
Bozeman, Montana 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 251 

Dear Mr. Lessley: 

You have submitted the following 
question: 

Please advise this offcie as soon 
as possible, whether or not, the Dis
trict Court may appoint a proba
tion officer who is at present un
dersheriff of Gallatin County and 
who will continue to serve as such 
undersheriff, he will receive $50.00 
per month, as such probation of
ficer, and will also receive, as such 
undersheriff, ninety percent of the 
salary allowed the sheriff by 
statute. 

In answering your inquiry, it should 
be pOinted out that, under Chapter 
227, Laws of 1943, the whole theory 
and purpose of the act was, and is, 
to care for, educate and discipline the 
child in as near the manner as pos
sible 'to that of the parent and to treat 
such juvenile not as a criminal, but 
as a misdirected and as one needing 
aid, encouragement, help and as
sistance. 

The act further attempts to remov:e 
such juvenile or child from the hands 
of the regular law enforcement of
ficers by making it mandatory on the 
Judge to appoint a chief probation 
officer in the following language, 
Chapter 116, Laws of 1947: 

"In every judicial district of the 
State of Montana the Judge there
of, having jurisdiction of juvenile 
matters, shall appoint one discreet 
person of good moral character, 
who shall be known as the Chief 
probation officer of such district 
and who shall hold his office until 
removed by the Court." 

I met with the judiciary committee 
of each house when they were consid
ering the original act, Chapter 227, 
Laws of 1943, and again on the 
amendment of 1947, and the foregoing 
was very forcibly enunciated as their 
intention. 

However, to provide for contingen
cies which might arise, the act fur
ther provides: 

"In the absence of such appoint
ment of chief probabtion officer, it 
shall be the duty of the sheriff of 
the county to perform all the duties 
of the chief probation officer in this 
act enumerated without additional 
compensation, as directed by the 
Court." 

. It would apear from the language 
of the act as a whole, and it is my 
opinion that the legislative intent was 
to remove the child concerned, under 
the act, from being dealt with by the 
regular law enforcement officers, and 
that the act requires of the Judge 
and makes it his duty to appoint a 
chief probation officer in each judicial 
district having the qualifiations 
enumerated therein, 

Only in the absence of, or the in
ability to obtain the services of a chief 
probabtion officer, may a sheriff act 
as such probation officer, but if that 
contingency arises, then the sheriff 
must act without additional compen
sation. If the sheriff may not draw 
additional compensation while acting 
as probation officer, neither could his 
undersheriff or deputy because any
thing the sheriff may not do his un
dersheriff and deputy may not do, 

Therefore, bearing in mind the 
legislative intent, it is further my 
opinion, that the law requires the 
Judge to appoint a qualified person 
as such probation officer; and such 
probation officer may not be the 
sheriff or his undersheriff, nor his 
deputy, but must be some qualified 
person not connected with the regular 
law enforcement departments. 

However, in the absence of such 
appointment of chief probation of
ficer, it is the duty of the sheriff of 
the county to perform all the duties of 
a chief probation officer without addi
tional compensation, only as directed 
by the court. 

Sincerely your, 
R. V. BOTTOML Y 
Attorney General 




