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1945) and withdrew their accounts
after July 1, 1945.
In view of the answer to your first
question, the answer to the second'
follows as a matter of course.

Persons who became members of
the retirement system subsequent to
July 1, 1945, and later withdrew
their accounts had contracts which
incorporated the 1945 Act. The 1945
law provided for repayment only of
contributions (with interest going to
the pension accumulation fund) where
withdrawal from the system was for
causes other than death or retirement.
Hence, no interest would be payable
to persons withdrawing their accounts where such persons came into
the system on or after July 1, 1945,
no provision being made i:n the 1945
Act therefor.
It is my opinion:

(1) Refund of three-fourths of the
accrued interest on contributions to
date of withdrawal should be made to
persons who become members of the
retirement system on or after September 1, 1937, (and before July 1,
1945) and who withdraw their accounts after July 1, 1945.
(2) No interest could be refunded
to persons who become members of
the retirement system after July 1,
1945, and later withdraw their accounts, no provision being made for
payment of interest under Chapter
137, Laws of 1945.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 154
Corporations, Foreign
Held:

That sub-section d, of Section 4050 R.C.M., 1935, which
fixes an annual fee based upon
the total assefs of an investment company is invalid in so
far as it applies to a foreign
corporation which has property outside of Montana, as to
such property without the

State.
December 24, 1948

Mr. John J. Holmes
State Auditor
state Capitol
Helena, Montana
Dear Mr. Holmes:
You have requested my opmlOn
concerning the payment of the fees
fixed by sub-section d. of Section
4050, Revised Codes of Montana, 1935,
by a foreign corporation the shares of
which corporation are sold by brokers
in the State of Montana.
You state in your letter that the
corporation which has raised the
question has few, if any, assets in
in the State of Montana.
SUb-section d, of Section 4050, Revised Codes of Montana, 1935, provides in part:
The following fees shall be paid
to the investment commissioner:
d.

For the credit of the general
fund, each investment company, domestic or foreign, licensed under this act, and
selling the class of securities
as defined in section 4027,
shall pay to the investment
commissioner on or before
the first day of July, each
year, a fee based upon the
total assets of such investment company, as shown by
its last annual statment and
upon the following rates:

"
It is to be noted from the above

that the fee to be paid is fixed by the
total assets of the investment company and is not limited to its assets
within the State of Montana.
Our Supreme Court in the case of
J. I. Case T. M. Co. vs. Stewart, 60
Mont. 380, 199 Pac. 909, considered
a statute which required the Secretary of State to collect a graduated
fee for the filing of certificates of incorporation based upon the entire
capital stock. The Court held the
statute invalid as to foreign corporation and made the following observation:
"A statute which imposes the tax
upon the total capital stock when
only a portion thereof is represent-
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. ed by the property and business of
the corporation in the state imposing taxes is invalid. If the corporation is engaged in itnerstate commerce in whole or in part, such a
statute contravenes the commerce
clause of the federal Constitution;
and such a statute is violative of the
due process clause of the Fourteenth Amendment, whether the
corporation is engaged in interstate
or intrastate commerce. A statute
may escape condemnation if it imposes the tax only upon the proportion of the total capital stock
represented by the property and
business in the state imposing the
tax, or if it provides a reasonable
maximum charge to be imposed
without reference to the total capital stock."
It is apparent from the above quoted, the rule is settled that this state
cannot tax property of a foreign corporation lying without the state. In
Chicago R. R. Co. vs. Harmon, 89
Mont. 1, 295 Pac. 762, the court approved the above quoted case and held
that a state cannot "seek to tax property lying without the state" of a
foreign corporation.

In view of the provisions of Section 11, Article XV, of the State Constitution, that no foreign corporation
shall have or enjoy, within this state,
any greater rights or privileges than
those possessed or enjoyed by corporations of the same or similar character created under the laws of this
state, domestic corporations may be
taxed only on property within this
state.
It is therefore my opinion that subsection d. of Section 4050, Revised
Codes of Montana, 1935, which fixes
an annual fee based upon the total assets of an investment company is invalid in so far as it applies to a foreign corporation which has property
outside of Montana, as to such property without the state.
Sincerely yours,
R. V. BOTTOMLY
Attorney General

Opinion No. 155
Retirement, Public Employees

Held:
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That the member is granted
an absolute right to make an
election or revoke or change
a previous election and may
elect. to come under anyone
of the options, at any time,
until the first payment on account of any retirement allowance is made, such last written and duly executed election
filed witb the board shall be
binding on the member, the
beneficiaries, and the board,
prOVided, however, that in the
event the said member dies
after retirement and within
thirty (30) days from the date
upon which his election or
changed election is received
at the office of the Retirement
System in Helena, then said
election is void and of no effect, and the death shall be
considered as that of a member before retirement.
December 28, 1948

Mr. Fergus C. Fay, Secretary
Montana Public Employees
Retirement System
412 Power Block
Helena, Montana
Dear Mr. Fay:
You have submitted to this office
the following question for an official
opinion:
"Does Chapter 212, Laws of 1945,
grant to a member of the Montana
Public Employees Retirement System the right to make an election
under Section 25 thereof; if so,
when does such election become
binding upon such member and
upon the Board."
In aswering your foregoing question, it is well to quote and keep in
mnid the purpose and intent of the
legislature in enacting this legislation.
Section 1 of the Act provides:
"The purpose of this Act is to effect economy and efficiency in the
public service by providing a means
whereby employees, who become
superannuated or otherwise incapcitated may, without hardship or
prejudice, be replaced by more capable employees, and, to that end.
providing a retirement system con-

