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board of county commissioners acting
under Section 5, Chapter 150. Laws of
1945. The treasurer does not receive
such increase or decrease, for Section
5, supra, provides for fixing of salaries "of the officials to be elected."
The treasurer's term has in excess of
two years to run, at this time.
One of the cardinal rules in the interpretation of legislation is that the
proper determination must carry out
the intention of the legislature. In
the recent case of The State of Montana v. Holmes, 114 Mont. 372, 136
Pac. 2nd 220, quoting an earlier
Montana case, it is said:
"When the intention of the legislature can be ascertained from the
statute, words may be modified,
altered, or supplied so as to compel
conformity of the statute to that
intention ... " (page 376)
and again, this case held:
"words or phrases which,
effect, might defeat the
purpose of the statute,
eliminated or regarded
plusage." (page 376)

if given
manifest
will be
as sur-

The intention of the legislature
must be carried out, and, to do so, it
is· my opinion that the salary of the
county attorney and the salary of the
clerk of the district court, who were
elected in November of 1948, must be
set by the method laid down in Chapter 150 already cited with reference
to the salary which would have been
paid to the county treasurer if said
treasurer had been elected this year.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 153
Public Employees Retirement System,
Withdrawals, Retirement
Withdrawals
Held:

(1)

Refund of three-fourths
of the accrued interest
on contributions to date
of withdrawal should be
made to persons who become members of the retirement syst'em or or
after September 1, 1937,
(and before July 1, 1945)

(2)

and who withdraw tbeir
accounts after July 1,
1945.
No interest could be refunded to persons who
become members of the·
retirement system after
July 1, 1945, and later
withdraw their accounts,
no provision being made
for payment of interest
under Chapter 137, Laws
of 1945.
December 20, 1948

Mr. R. W. Harper
Executive Secretary
The Teachers Retirement System
Helena, Montana
Dear Mr. Harper:
You have requested by opinion on
the following:
November 29, 1948, the Supreme
Court of Montana rendered its decision in Clarke v. Ireland, et at.
The Court there held that Florence
Clarke, a public high school teacher,
during 1936-1937, was entitled to
withdraw all amounts standing to
her credit in the annuity savings
fund, together with three-fourths
of the accrued interest thereon.
pursuant to Chapter 87, Laws of
1937.
Mrs. Clarke was allowed
three-fourths of the interest to
July 1, 1945, and three-fourths of
the interest accruing on contributions standing to the credit of her
individual account from July 1,
1945, to date of withdrawal.
Chapter 137, Laws of 1945, was
held unconstitutional in so far as
it purported to deprive the plaintiff of interest.
You present two questions arising from the administration of the
Teachers Retirement System as the
law now stands. Those questions,
which relate to interest payments,
are:
1. What refund
of interest
should be made to persons who become members of the Retirement
System on or after September 1st,
1937, (and before July 1, 1945) and
withdraw their accounts after July
1, 1945?
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2. What
refund of interest
should be made to persons who become members of the Retirement
System after July 1, 1945, and later
withdraw their accounts?
As was pointed out in the Clark
case, supra, under section 4, Chapter
87, Laws of 1937, persons who were
teachers in the public schools during
the school year 1936-1937 could exercise the option of staying out of the
retirement system. Since the contribution was optional and purchased on
annuity, as distinguished from a
forced contribution ·to a pension fund,
the Court held in the Clarke case, a
contractual relationship was established which the Constitution of the
United States and the Constitution
of Montana forbade disturbing.
By SUb-division (1) (b) Section
4, Chapter 87, Laws of 1937:
"All persons who become teachers or re-enter the teaching service
on or after the first day of September, nineteen hundred and thirtyseven, shall become members of the
retirement system by virtue of their
appointment as teachers."
The compulsory membership provision remained unchanged in the
amendment contained in Chapter 215,
Laws of 1945.
As pointed out in the Clarke case,
supra, under chapter 87, Laws of
1937, section 1 (12) and section 6 (8)
(a), "when 'accumulated contributions' were demanded and withdrawn
for any purpose other than retirement, interest at three-fourth the
regular rate was to be computed and
paid to the withdrawing member".
With the passage of Chapter 137, Sectioris 1 (12) and 6 (8) (a), Laws of
1945, "accumulated contributions"
was redefined to provide three-fourths
of the interest should be placed in the
pension accumulation fund instead
of being paid to the withdrawing
members, where withdrawal was for
cause other than retirement or death.
Thus the problem as to those teachers employed on or after September 1,
1937, and before July 1, 1945, becomes
a matter of determining whether they
entered the retirement system under
contract, despite compulsory member-
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ship.
If they were contracting
parties, their contracts must stand.
In Trumper v. School District No.
55, 55 Mont. 90, 173 Pac. 946 (1918),
the Montana Supreme Court had before it Chapter 95, Session Laws of
1915, "The Teachers' Pension Law."
Section 4 of the Act provided for a
deduction of $1.00 from each month's
compensation of each teacher to be
placed in the public school teachers'
permanent fund. Section 16 provided
teachers employed at the time of the
approval of the Act, could be· bound
by it by assisting thereto on or before January I, 1916. Under Section
17 it was binding upon all teachers
elected or appointed after the approval of the Act.
At page 93, the Court stated the
legal relation between the state
(through the school boards) and
teachers is one of contract. After the
approval of the act, the teachers
could enter or refrain from entering
the contract to teach knowing of the
deduction for pension. To teach, acceptance of the Act was compulsory
for those contracting after its approval, but they could refrain from
contracting.
At page 94, the Supreme Court took
this view of the application of the act:
"The deductions are by consent
or contract in all cases, the mode
of assent only being different as
between teachers having contracts
when the Act went into effect and
those who contract after the ap7
proval of the Act and in contemplation of its terms." (Emphasis supplied)
Thus the ultimate power of election, whether to enter the contract,
was the basis for holding that a compulsory deduction was the foundation
for a contract.
Apply the rule of the "Trumper
case to your first question, a contract arose here by virtue of the election to re-enter or commence teaching
after the enactment of Chapter 87,
Laws of 1937. Refund of three-fourths
of the accrued interest on contributions should be made to persons whQ
became members on or after September 1st, 1937, (and before July 1,
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1945) and withdrew their accounts
after July 1, 1945.
In view of the answer to your first
question, the answer to the second'
follows as a matter of course.

Persons who became members of
the retirement system subsequent to
July 1, 1945, and later withdrew
their accounts had contracts which
incorporated the 1945 Act. The 1945
law provided for repayment only of
contributions (with interest going to
the pension accumulation fund) where
withdrawal from the system was for
causes other than death or retirement.
Hence, no interest would be payable
to persons withdrawing their accounts where such persons came into
the system on or after July 1, 1945,
no provision being made i:n the 1945
Act therefor.
It is my opinion:

(1) Refund of three-fourths of the
accrued interest on contributions to
date of withdrawal should be made to
persons who become members of the
retirement system on or after September 1, 1937, (and before July 1,
1945) and who withdraw their accounts after July 1, 1945.
(2) No interest could be refunded
to persons who become members of
the retirement system after July 1,
1945, and later withdraw their accounts, no provision being made for
payment of interest under Chapter
137, Laws of 1945.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 154
Corporations, Foreign
Held:

That sub-section d, of Section 4050 R.C.M., 1935, which
fixes an annual fee based upon
the total assefs of an investment company is invalid in so
far as it applies to a foreign
corporation which has property outside of Montana, as to
such property without the

State.
December 24, 1948

Mr. John J. Holmes
State Auditor
state Capitol
Helena, Montana
Dear Mr. Holmes:
You have requested my opmlOn
concerning the payment of the fees
fixed by sub-section d. of Section
4050, Revised Codes of Montana, 1935,
by a foreign corporation the shares of
which corporation are sold by brokers
in the State of Montana.
You state in your letter that the
corporation which has raised the
question has few, if any, assets in
in the State of Montana.
SUb-section d, of Section 4050, Revised Codes of Montana, 1935, provides in part:
The following fees shall be paid
to the investment commissioner:
d.

For the credit of the general
fund, each investment company, domestic or foreign, licensed under this act, and
selling the class of securities
as defined in section 4027,
shall pay to the investment
commissioner on or before
the first day of July, each
year, a fee based upon the
total assets of such investment company, as shown by
its last annual statment and
upon the following rates:

"
It is to be noted from the above

that the fee to be paid is fixed by the
total assets of the investment company and is not limited to its assets
within the State of Montana.
Our Supreme Court in the case of
J. I. Case T. M. Co. vs. Stewart, 60
Mont. 380, 199 Pac. 909, considered
a statute which required the Secretary of State to collect a graduated
fee for the filing of certificates of incorporation based upon the entire
capital stock. The Court held the
statute invalid as to foreign corporation and made the following observation:
"A statute which imposes the tax
upon the total capital stock when
only a portion thereof is represent-

