
238 OPINIONS OF THE ATTORNEY GENERAL 

Opinion No. 148 

Elections, Municlipal-N omination­
Municipal, Incorporation. 

Held: That the two methods avail­
able for the nomination of 
candidates are: the first, 
which is provided by Section 
612 of the code, is fbe conven­
tion or a primary meetinl;!'; 
and the second, provided for 
by Section 615, is throul;!'h the 
use of certificates of nomina­
tion signed by at least a re­
quired percental;!'e of voters. 
The time limit within which 
any nomination petition may 
be filed with the county clerk, 
as must be done before this 
first municipal election, ex­
tends over the period included 
in file time between sixty 
and thirty days preceding the 
election." 

November 26, 1948 

Mr. Waiter T. Murphy 
County Attorney 
Mineral County 
Superior, Montana 

Dear Mr. Murphy: 

You have submitted for my opinion 
the following questions: 

"1. How may officers to be 
at the first election in a 
town be nominated? 

2. What is the time limit with­
in which nominating peti­
tions must be filed?" 

The first of these questions must 
be answered as follows: 

Section 4963 of the R.C.M. of 1935 
and Section 4964 provide respectively 
for the first election for officers of a 
newly incorporated town and for the 
offices to which officers must be 
elected. There is no express pro­
vision in the 1935 code nor in the 
subsequent session laws which have 
been enacted by the state legislature 
for the nomination of these officers 
to be elected at the first town elec­
tion. It is interesting to note how­
ever, that the following is provided 
in Section 4964: 

"The persons so elected must 
qualify in the manner prescribed by 

law for county officers." And 
again, it is stated that: "The elec­
tion must be conducted in the man­
ner required by law for the elec­
tion of county officers." 

Since there is no specif.ic statute 
of the state dealing with the nomina­
tion of the officers to be elected at 
the first election in a town that has 
just been incorporated, it is neces­
sary to examine generally the statutes 
dealing with the question of nomina­
tion. 

Chapter 64 of the Political Code 
of the RCM of 1935, embracing Sec­
tions 612 through 630, as amended by 
Chapter 104 and Chapter 105 of the 
1943 Session Laws, by Chapter 26 and 
Chapter 143 of the 1945 Session Laws, 
and by Chapter 259 of the 1947, Ses­
sion Laws, covers this subject. With 
particular reference to the question 
herein involved, it is important to 
examine only one of these in detail. 
The remainder deal with the problem 
of voting military personnel who were 
absent from the state during the re­
cent war. 

The two methods available for the 
nomination of candidates are: the 
first, which is provided by Section 612 
of the code, is the convention or a 
primary meeting; and the second, pro­
vided for by Section 615, is throu'!"h 
the use of certificates of nomination 
signed by at least a required per­
centage of voters. 

The first of these, nominated by 
party convention; requires that there 
be "A convention or primary meeting 
... (which) is an organized assem­
blage of electors or delegates repre­
senting a political party or principle." 
This method of nomination may be 
followed in the first election of this 
new municipality because the elec­
tion is to be governed and conducted 
according to the manner required by 
law for the election of county of­
ficers. Since this county has been 
in existence for many years and may 
be shown to have regular political 
parties, the parties may nominate, 
through convention or primary meet­
ing, candidates for the various offices. 

The second method as provided for 
by Section 615 RCM 1935, calls for 
certificates of nomination through the 
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use of certificates signed by at least 
five per cent of the number of votes 
cast for the successful candidate for 
the same office at the next preceding 
election. In an election of this nature. 
where there has never been a preced~ 
ing election for any of the offices 
which now must be fHled, the question 
arises as to what number must the re­
quired five percent be related? Since 
this election should reflect the will of 
the voters in selecting their officers, 
and since the persons designated by 
party convention may not meet with 
the desires of a majority of the vot­
ers, it is important that the right 
to nominate independent candidates 
through the procedure of Section 
615 be preserved. To this end, 
the only measure by which a com­
parison can be made is that be­
tween the minimum percentage re­
quired for a valid certificate of nom­
ination and the number of votes cast 
in favor of the incorporation of the 
city. This is true since the election 
to decide incorporation is the only one 
in which electors eligible to vote for 
municipal officers have cast their 
ballots. It is my opinion, therefore, 
that the number of signatures on any 
certificate of nomination must be not 
less than five percent of the number 
of votes cast in favor of incorporation 
at the successful election that has al­
ready been held for that purpose. 

It is a maxim of our jurisprudence, 
adopted into our state law by Section 
8760 and reaffirmed in a number of 
our court decisions that "The law 
never requires impossibilities." Since 
the requirement of five per cent of the 
vote cast for the successful candidate 
for the same office at the preceeding 
election is, in this situation, an im­
possibility, it cannot be required of 
those seeking nomination through the 
use of certificates of nomination. 

The second question which you have 
referred to this office is as follows: 

(2) "What is the time limit 
within which nominating 
petitions must be filed?" 

Since, as has alrady been shown, 
the municipal election is to be gov­
erned by rules regulating county elec­
tions, the provisions of Section 618, as 
amended by Chapter 259 of the 1947 
Session Laws, govern the filing of 

nominating petitions. The important 
provisions of this statute are: 

"Certificates of nomination here­
in directed to be filed with the coun­
ty clerk must be filed not more 
than sixty (60) days and not less 
than thirty (30) days before the 
election ... " 

In view of this definite provision, 
the time limit within which any nom­
ination petition may be filed with the 
county clerk, as must be done before 
this first municipal election, extends 
over the period included in the time 
between sixty and thirty days pre­
ceeding the election. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 149 

Inspections-Fees-Livestock­
Livesfuck Commission­

Forestry Service. 

Held: Livestock inspection laws and 
fees, of the State of Montana 
are not applicable to -livestock 
used in and transported from 
one county to another, or from 
state to sfute, where federal 
bureaus, departments and in­
strumentalities use and trans­
port such livestock in per­
formance of functions of the 
federal government and in 
pursuance of Con~sional 
law. 

November 27, 1948 

Mr. Ralph Miracle 
Executive Officer 
Montana Livestock Commission 
Capitol 
Helena, Montana 

Dear Mr. Miracle: 

You have requested my opmlOn -as 
to whether or not the terms of Chap­
ter 59, Laws of 1943, as amended -by 
Chapter 176, Laws of 1945 as 
amended by Chapter 210, Laws of 
1947, a p p lie s to the livestock 
owned by the United States Depart­
ment of Agriculture Forest Service, 
and, if an inspection fee may be col­
lected from the officers and agents 
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