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4. That after the foregoing requirements have been ascertained,
then:
5. The School Trustees shall provide a school in abandoned territory
when "requested so to do by the
parents of at least three of such
children.
Therefore, it is my opinion the
legislature has provided that where
a district has been abandoned and the
territory annexed to another district
and when the requirements, Nos. 1, 2
and 3, set forth above have been
ascertained and determined to be correct, then the legisalture, by the
above mentioned amendment, has
made it mandatory on the Board of
Trustees of the district to which the
abandoned territory is attached, to
provide a school for such children
when requested to do so by the
parents of at least three of the
children.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 145
County Commissioners-Special
Election-VacancyAppointment.
Held:

"That the Board of Commissioners should cODllPly with
the statutory directions to the
fullest. extent possible in order
that the people may have. the
opportunity to express their
choice to fill the vacancy,
rather fhan have the same
filled by appointment, and
thns t.he public policy of this
state will be carried out."

October 25, 1948
Mr. Bert W. Kronmiller
County Attorney
Big Horn County
Hardin, Montana
Dear Mr. Kronmiller:
You have requested opinion on the
following facts:
"Frank S. Morrison was duly
elected in November of 1947, for a
six year term as County Commissioner of District No. 3 for Big
Horn County, Montana. Last night,
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Frank S. Morrison died suddenly
and created a vacancy in the fofice. Since it is only twelve days
until the General Election, is it possible to have a Special Election on
the same day as the General Election, for the purpose of electing a
Commissioner to fill this vacancy,
or must the District Judges of this
District appoint a County Commissioner to serve until the next General Election, which will be held in
1950?"
This opinion is given you in confirmation of oral opinion in telephone
conversations previous to this date.
Election to office rather than appointment is the general public policy,
State v. Lentz, 50 Mont. 322, 146 Pac.
932, and the law 'favors the requirement that all officers whenever possible shall be elected by the people,
Marcelus v. Wright, 61 Mont. 274, 202
Pac. 381.
In th~ instant case, the time in
which a special election to fill this
vacancy may be held is short. However, in view of the public policy expressed by our Supreme Court in the
cited cases, it is my opinion that
every effort should be made to give
the people an opportunity to fill this
vacancy by election rather than have
it filled by appointment.
Section 532, Revised Codes of Montana, 1935, provides:
"Special elections are such as are
held to supply vacancies in any
office and are held at such times
as may be designated by the proper
officer or authority.... "
Section 536, Revised Codes of Montana, 1935, provides:
"Whenever a special election is
ordered by the board of county
commissioners, they must issue an
election proclamation, containing
the statement provided for in subdivision one af Section 534, and
must publish and post it in the
same manner as proclamations issued by the governor."
Section 533, Revised Codes of Montana, 1935, provides as to issuance of
proclamation by the Governor and
publishing and posting the same:
" .. at least ten days before such
spceial elect~on, the governor must
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issue an election proclamation, under his hand and the great seal of
the State, and transmit copies
thereof to the boards of commissioners of the counties in which
such elections are to be held."
and Section 535, Revised Codes of
Montana, 1935, provides:
"The board of county commissioners, upon the receipt of such
proclamation may, in the case of
general or special elections, cause
a copy of the same to be published
in some newspaper printed in the
county, if any, and to be posted at
each place of election, at least ten
days before the election; and jn
case of special elections to fill a
vacancy in the oi'fice of State Senator or member of the house of representatives, the board of county
commissioners, upon receipt of such
proclamation, may in their discretion, cause a copy of the same to be
published or posted as hereinbefore
provided, except that such publication or posting need not be made
for a longer period than five days
before such election." (Emphasis
supplied.)
Section 534, provides the contents
of the proclamation.
In the case of State ex rei. Rowe v.
Kehoe, 40 Mont. 582, 592, 144 Pac.
162, our Supreme Court said:
"Taking the first part of Section
451 (now 532) together with sections 453 (now 534 and 455 (now
(now 536), related as they evidently are by the subject matter
with which they deal, viz., vacancies in public office, and bearing
in mind that the several boards of
commissioners are presumed to
know what local officers are to be
elected, we think it apparent that
the legislature intended to confer
upon them the power to call and
provide for the holding of elections
to fill vacancies in county offices."
(Parenthesis supplied)

The difficulty confronting you at
this time is the question of notice.
However, in the case of -State ex rei.
Patterson v. Lentz, supra, speaking
of the sufficiency of notice given in a
special election, our Supreme Court
said:

"After the election has been held,
however, the rule as to the necessitv
of O'fficial proclamation and notice
does not apply with the same rigor
(Potter v. Furnish, 46 Mont. 391,
128 Pac. 542; State ex rei. Kehoe v.
Stromme, 49 Mont. 25, 139 Pac.
1002); the validity of the result being determined by an ascertainment
from the evidence whether the electors generally had notice and generally indicated their choice of candidates.
In the first instance.
there is involved only the right of
the candidates to have their respective names submitted to the
respective rights of the claimants to
electors. In the second, while the
respective rights of the claimants to
serve the people are at issue, there
is involved the fundamental right
of the people to be served by a person chosen by themselves in preference to one put in office by the appointing power to meet a temporary
emergency. The underlying principle is that, inasmuch as the people have the right to choose officers
to serve them no informality in the
election will suffice to defeat their
will, as expressed by their votes, if
in fact it appears that they had
actual notice and did indicate their
choice." (Emphasis supplied)
Taking all these matters into consideration, it is my opinion, as expressed to you on the phone on October 21, 1948, the day following the
death of the incumbent, that the board
of commissioners should immediately
convene and order by proclamation a
special election to fill the vacancy to
be held at the same time as the general election, to-wit, November 2, and
to give notice by posting in each precinct, ten days before November 2,
and by publication in the local newspaper in its issue or issues prior to
November 2.
There must be a special ballot containing the names of the candidates,
but the same poll books for the general election may be used. The only
way a candidate may qualify to have
his name on the ballot is by petition
as provided by Section 615, R.C.M.,
1935. However, the electors have the
right to write in the name of any person they desire, and space for this
must be provided on the special ballot.
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There is time for candidates to qualify
under Section 615 R.C.M., 1935. However, in the event that no person files
such petition, nevertheless a special
ballot containing spaces 'for write-in
votes, should be submitted to tne
electors at the same time as the
general ballot is submitted on November 2.
The one important fact to the validity of a special election, in my opinion, is that of notice for the statutory
time. If statutory notice, that is, as
to time, is given, the fact of sufficiency insofar as publication or
posting, is a matter to be determined
when questioned, as in the Lentz case,
supra.
Therefore. having- the required ten
davs in which to give notice in the instant case, it is mv opinion, that the
board of commisRioners should complv with the statutory directions to
the fullest extent possible in order
that the people may have the opportunity to express their choice to fill.
the vacancy, rather than have the
same filled by appointment, and thus
the public policy of this state will be
carried out.
Very truly yours,
R. V. BOTTOMLY
Attorney General

Opinion No. 146
County Treasurer-Taxes, PersonalLicense Fees-Mileage.
Held:

"That there is no stautory authority for allowance of roUeage to a county treasurer or
his deputy for the use of his
own automobile in the collection of personal property
taxes not a lien on real property or licenses, except. upon
seizure and sale as provided in
Section 2243, Political Code of
Monfana, 1935."
November 3, 1948

Board of County Commissioners
Silver Bow County
Butte, Montana
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Gentlemen:
You have requested my opinion
whether a county treasurer can demand mileage from the county for the
collection of personal taxes and license fees, and, if so, what is the
legal rate per mile.
The general rule of law is that
public officials can only claim compensation and fees for services 'rendered where such compensation or fee
is provided by law and where none
is provided, the rendtion of such
services is deemed to be included in
their compensation, and that statutes
relating to the fees or compensation
o'i. public officers must be strictly
construed in favor of the government,
and such officers are only entitled to
what is clearly granted by law. (State
ex rei Matson v. O'Hern, et ai, 104
Mont. 126, 142, 65 P. (2d) 619, and
cases there cited.)
In answering your question, there"
fore, it is necessary to find some
statute or constitutional provision
providing for the allowance of mileage to the county treasurer in the collection of personal property taxes ang
licenses.
The constitution and statute makes
it the duty of the county treasurer to
collect taxes, both real and personal,
as well as in some specific instances,
to collect license fees. (Section 5, Article XVI, Constitution; Section 4727,
Revised Codes of Montana, 1935.)
Taxes and license fees are payable
at the office of the county treasurer
and the procedure for the collection
of delinquent personal property taxe§,
not a lien on real property, is set out
in Chapter 200 of Volume One, Political Code of Montana, 1935, Sections 2238 to 2252.2 inclusive.
Section 2238 R.C.M., 1935, as
amended by Chapter 6, Laws, 1939,
and Chapter 136, Laws, 1943, in substance requires the Assessor, upon
discovery of any personal property
in the county, the taxes upon which
are not a lien upon real property sufficient to secure the payment of such
taxes, to immediately, and in any
event not later than ten davs thereafter, make a report to the treasurer
setting 'forth the nature, amount and

