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dependent contractor. There are certain factors which the courts have
recognized as distinguishing between
the two.
In 14 R.C.L., 74, it is said that the
mode of payment for the work to be
done is an important element to be
considered in determining whether the
employee is an independent contractor, but is not controlling.
And in the annotation in 61 A.L.R.
223, it is stated: "Inasmuch as the
determination of the relationship of
independent contractor or servant
must, in the last analysis, depend on
the question whether the contract reserves to the proprietor the power
of control over one engaged to perform certain work or services, the
fact that a salesman's services are
compensated for on a commission or
percentage basis is not a decisive test
by which to determine whether he is
an independent contractor or servant,
although in determining the relationship the courts have sometimes taken
into consideration the manner payment."
In the case of Riggs v. Standard
Oil Co. 130 Fed. 199, where one was
so engaged in selling oil for a company in a certain territory on the
commission basis, where his compensation depended on the amount of
oil that he disposed of, it was held
that he was an agent or employee and
not an independent contractor.
In the case of Dunbaden v. Castles
Ice Cream Co., 103 N.J.L. 427, 135 Atl.
886, where one was employed to drive
an ice cream truck over a fixed route
daily to sell ice cream, the driver being paid a commission on each gallop
sold in lieu of a definite wage, it was
held that the driver was an employee.
In that case the court said, "Making
an employee's wages contingent upon
the amount of business he does is a
method 'frequently taken by an employer to increase trade. It does not
affect the relation of master and
servant."
The Supreme Court of Montana, in
the case of Greening v. Gazette Printing Co., 108 Mont. 158, 88 Pac. (2d)
862, discussed at some length the
question of when one is an employee
or servant and when an independent
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contractor. It reviews the leading
cases in Montana on the question and
says (Page 170-171 of the Montana
Report.)
"The determination of the question is often difficult and it is sometimes necessary to have recourse to
a number of rules laid down by the
courts to determine whether the
actor is an independent contractor.
Recourse to determine the degree
of control exercised or the degree
of control which the employer
might exercise over the person performing the work."
In all of the cases on this subjegt
the question hinges on the degree of
control the employer exercises, or
may exercise over the one performing
the services or work.
Under the 'facts given above, the
one employed uses the means of delivery furnished by the employer; the
goods are delivered to -regular customers; the price is set by the employer; traveling expenses and expenses of delivery are paid by the
employer; regular salary plus commission are paid employees. Under
such facts, as applied to the holding
0'[ our courts, it is clear that in the
instant case the employee is an agent
or servant rather than an independent
contractor.
There can be no question as to the
constitutionality of section 3073.1
R.C.M. 1935.
Its constitutibnality
was decided in the case of State v.
Safeway Stores, Inc., 106 Mont. 182;
76 Pac. (2d) 81, 87.
It is, therefore, my opinion that
under the facts given, the driver is an
employee and not an independent contractor and as such comes within the
provisions of Section 3073.1 RC.M.
1935.
Sincerely yours,
R V. BOTTOMLY
Attorney General
Ollffiion No. 142
Butchers and Licensed Meat
Peddlers.
Held:

That there is no irreconciliable
conflict bet wee n sections
3298.18 and 3298.20 R.C.M.,
1935, and that one who pur-
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chases the hide, carcass, or
any part thereof of any beef
or veal without: the inspection
or identification as provided
in Section 3298.20, except
from a licensed butcher or
peddler iu less than one quarter, is liable to the penalty imposed under Section 3298.24
R.C.M., 1935.
October 4, 1948

Mr. Bert W. Kronmiller
County Attorney
Big Horn County
Hardin, Montana
Dear Mr. KronIl).iller:
You have requested my opinion on
the following:
"A, who is a member af the Crow
Indian Tribe, recently butchered a
steer which was owned by A. A
lives in the town of Crow Agency,
Montana, and after butchering the
animal he sells two hind quarters to
B. B is an operator of a restaurant
in the town of Crow Agency, Montana. C. lives at Crow Agency also
and A sells C a portion of said
beef. A did not have any butcher or
peddlers license as required by provisions of said Chapter 284 and did
. not have the meat inspected as required by the provisions of said
Chapter 284, (Revised Codes of
Montana, 1935). It is apparent
that both Band C are neighbors
of A.
. "Can B and C be prosecuted under the provisions of Section
3298.20 ... "
Your inquiry is to be answered by
the language of Section 3298.18,
which was amended by Chapter 78,
Laws of 1941, and Section 3298.20, Revised Codes of Montana, 1935.
The amendment of Section 3298.18
by Chapter 78, Laws of 1941, did not
change or affect the pertinent part
thereO'f, which is as follows:
"Any person who kills beef or
veal in good faith for his own use
or for the use of himself and three
(8) neighbors shall not be required
to have such meat inspected or
stamped, nor shall he be required
to procure any license provided for
in this Act." (Emphasis supplied)

Section 3298.20 Revised Codes of
Montana, 1935, provides as follows:
"It shall be unlawful for any person or persons, firm, corporation, or
association to purchase the hide or
carcass or any part thereof of any
beef or veal without the inspection
or identification herein provided
for.. The provision of this section
shall not apply to any person or persons who shall purchase 'from a li·
censed butcher or peddler beef or
veal in quantities less than one
quarter of an animal."
The foregoing sections are a part
of the same legislative act being
Chapter 172, Laws of 1931. On reading, there appears to be an irrecon-'
cilable conflict between them. However, the legislature is presumed to
have intended no conflict and their
intent must control. It is our duty
to construe the law as we find it, giving each section the legislative interpretation if ascertainable.
The meaning of a law must, in the
first instance, depend upon the context and must be ascertained from the
occasion and necessity of the law, the
mischief felt, and the object and remedy in view.
The occasion and necessity of this
law was brought about by the inroads on the livestock industry by the
rustler with his modern methods 0'1'
transportation and butchering. This
also was the mischief felt and, the
object was to curb stealing and unlawful butchering of livestock.
Our Court has stated the principal
of co·nstruction of a statute aptly as
follows:
"In construing a statute the court
looks first to the object and purposes of the statute and the evil
sought to be remedied."
Muholland v. Ayers, 109 Mont.
558, 99 Pac. (2d) 234.
and again:
"In construing statutes, words
employed should be given such
meaning as is required by the context, and as is necessary to give
effect to the purpose of the statute,
and it. is the duty of the court to
restrict the meaning of general
words whenever it is found neces-
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sary to do so in order to carry out
the legislative intention."
In re Takahashi's Estate, 113
Mont. 490. 129 Pac. (2d)
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Anyone familiar with the livestock
industry and especially the raising of
cattle, realizes the hazards brought
about by the modern rustler, with his
fast motor truck and his butchering
equipment, which can be brought into
play instantly at any of a hundred remote places. The legislature, faced
with these facts, passed this Act to
effectU(l.te the protection of such
property from these inroads . Keeping in mind the rules applicable to the
construing of statutes, it is apparent
the legislature, in enacting Section
3298.20 Revised Codes of Montana,
1935, which was Section 5 of Chapter
172, Laws of 1931, intended it should
apply to every person or persons,
firms, corporations or associations
that purchased the hide or carcass or
any part thereof of any beef or veal
without the inspection or identification as in the Act provided, excepting
only the purchase from a licensed
butcher or peddler, in quantities less
than one quarter (Jif an animal.
The act also provided one other exception contained in the last paragraph of Section 3 of Chapter 172,
Laws of 1931, now being the last
paragraph of Section 3298.18 Revised Codes of Montana, 1935, as follows:
"Any person that kills beef or
veal in good faith for his own use
or for the use of himself and three
(3) neighbors shall not be required
to have such meat inspected or
stamped, nor shall he be required to
procure any license provided for in
this Act."
One familiar with the common
practices among cattle ranchers
readily understands this last above
mentioned exemption. For years it
has been the common practice of cattle raisers, that one rancher will
butcher one of his beef. He cannot
use it all for his family, so two or
three other neighbor ranchers often
help with the butchering and the beef
is divided between the two, three or
four.
When beef is again needed,
one of the other neighbors butchers,
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and that beef is divided with the one
first butchering receiving his part.
This is a trade or industry exemption
among the very persons who raise
cattle, and are all engaged in the
same business.
There is no sale or purchase of beef
or veal involved in this exemption:
the beef or veal involved. therein is
for the own use of the person butchering and for the own use of his
neighbors, not exceeding three.
The words "own use" have a meaning in law, as stated by the Missouri
Supreme Court: That in a bill of
sale, deed of real estate, a gift or bequest, the words "to her own use",
"Jar her own use", "to his own use",
"for his own use", etc., means for
the person's exclusive use."
Clack v. McGuire, 16 Mo. 302
The intent and meaning expressed
by the legislature in the above quoted
statute, by the words "for his own
use" or "for the use of himself and
three neighbors", means for their individual and family use. Any other
interpretation would lead to absurdity. It is to be presumed the legislature never write absurdities into
legislative acts.
It, therefore, appears that any apparent conflict between the last paragraph of Section 3298.18, Revised
Codes of Montana, 1935 and 'the provisions of Section 3298.20, Revised
Codes of Montana, 1935, may in reading the whole Act together, be reconciled: by understanding the object
and purpose and the evil sought to be
remedied; by giving such meaning as
is required by the context and as is
necessary to give effect to the purpose of the Act and the intent 0'[ the
legislature. Thus the two sections
emerge without conflict, for each Section pertains to and is to be applied
to a separate and distinct situation
or state of facts.

The legislature by enacting Section
3298.20 Revised Codes of Montana,
1935, seeks to reach the unlawful acts
therein set out by applying the section to any person or persons, etc.,
who purchase the hide or carcass or
any part thereof of any beef or veal
without Inspection or identifiCation,
as provided in the Act; however, this
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provision does not apply where the
person purchased from a licensed
butcher or peddler of beef or veal in
quantities less than one quarter of an
animal.
The distinction made in the foregoing section is a purchase of beef
or veal without inspection, except
'from a licensed butcher or peddler
and then in less than one quarter of
an animal.
While the last paragraph of Section 3298.18, Supra, deals with an entirely separate and distinct situation where no purchase of beef or
veal is involved, but said sectoin applies only to the person who in 2"ood
faith, kills beef or veal for his own
use or the use of himself and for the
use of not more than three neighl::!ors.
It is to be noted there is no purchase of beef or veal involved in this
part of Section 3298.18 ,supra.
It, therefore, is my opinion that
there is no irreconciliable conflict in
the two sections, and that one who
purchases the hide, carcass, or any
part thereof of any beef or veal without the inspection or identification in
the Act provided, except from a licensed butcher or peddler in less
than one quarter, is liable to the penalty imposed under Section 3298.24,
Revised Codes of Montana, 1935.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 143
Highway Patrol Board-Registr~tion
Certificates-Revocation Suspenpension-Drivers LicensesFinancial Responsibility.
Held:

That; there is no conflict between Chapter 139 Laws of
1937, as amended, and Chapter 267, Laws of 1947. Under
Chapfur 267 the Hi2"hway
Patrol Board has the full and
exclusive authority of revocation and suspension of operators' and chauffeurs' licenses,
and the registrar of motor
vehicles has the sole responsibility of revoking all registration certificates of automo-

biles owned by the offenders.
In addition to this, before the
Highway Patrol Board can reissue an operator's or chauffeur's license, the offender
must file evidence of financial
responsibility with the re2"istrar of motor vehicles.
October 5, 1948
Gen. Charles L. Sheridan,
Supervisor
Montana Highway Patrol
Helena, Montana
Dear General Sheridan:
You have asked this office for an
opinion as to whether or not there. is
any conflict between the revocatIon
of driver's license provisions af Chapter 267, Laws of 1947, and Chapter
129 Laws of 1937, as amended.
Chapter 129, Laws of 1937, is the
so-called Financial Responsibility Act,
and is an early draft of the Model Act
promulgated by the National Conference on Street and Highway Safety.
In Section 1 thereof is found the purpose of the Act in the following
words:
"This act shall in no respect be
considered as a repeal of any of the
provisions of the state motor vehicle code or laws, but shall be construed as supplemental thereto."
(Emphasis supplied.)
At the time this Act was passed by
the legislature, the only penalties for
driving under the influence of intoxicating liquor or narcotic drugs were
contained in Section 1746.1 R.C.M.
1935, et seq., which provided for fine
and imprisonment and provided that a
person convicted therefor could not
drive the vehicle for varying periods,
but did not make such "not driving"
penalty mandatory.
The title of Chapter 129, Laws of
1937, makes clear the legislative intent when it says:
"An Act to Eliminate Reckless
and Irresponsible Drivers from the
Highways . . . . "
In other words, the legislature
found that Sections 1746.1, R.C.M.
1935, Et Seq., were not sufficient to
take care of drunken drivers and en-

