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antagonism and a conflict of duty,
so that the incumbent of one cannot discharge with fidelity and propriety the duties of both. (Citing
cases.) "
The Montana Court, in the case of
State ex reI. Klick v. Wittmer, 50
Mont. 22, 24, 144 Pac. 648, said:
"Offices are 'incompatible' when
one has power of removal over the
other, (citing cases), when one is
in any way subordinate to the
other (citing cases), when one has
power of supervision over the other
(citing cases), or when the nature
and duties of the two offices are
such as to render it improper, from
considerations of public policy, for
one person to retain both (citing
cases) ."
The duties of the Public Administrator are set out in Chapter 107,
Revised Codes of Montana, 1935. Section 9996 of said Chapter, provides:
"The public administrator must
institute all actions and prosecutions necessary to recover the
property, debts, papers, or other
estate of the decedent."
Thus it may be necessary for the
Public Administrator to bring and
prosecute actions in the Justice Court
in complying with Section 9996.
This question is in point with that
presented in Opinion No. 378, Volume
19, Report and Official Opinions of
the Attorney General wherein the offices of Justice of the Peace and town
police officer were held incompatible
for the same reason as herein stated
with relation to the offices of Justice
of the Peace and Public Administrator.
Therefore, it is my opinion one
person cannot accept the nomination
to more than one office and the offices of Justice of the Peace and Public Administrator are incompatible
and may not be held by one person.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
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Opinion No. 138
County Commissioners--County Surveyor -Expenses, Actual Collection of-Actual Expenses,
Collection of-Highways,
Inspection of Bridges,
Inspection of
Held:

"Actual expenses" as used in
Section 1632, Revised Codes
of Montana, 1935, means that
commissioners or county surveyors, when previously ordered or directed by the board
of counCy commissioners, may
properly charge for meals and
lodging actually provided on
highway and bridge contract
inspection trips before contemplated work is commenced,
during progress of the work,
or after completion and before
payment therefor, in addition
to the per diem and mileage.
September 2, 1948

Mr. Bert W. Kronmiller
County Attorney
Big Horn County
Hardin, Montana
Dear Mr. KronmiIler:
You have requested my oplmon on·
the interpretation of Section 1632, Revised Codes of Montana, 1935, as regards the expenses collectible by' the
county commissioners and the county
surveyor thereunder.
Section 1632, Revised Codes of Montana, provides:
"The board of county commissioners may direct the county surveyor
or some member or members of said
board, to inspect the condition of
any highway or highways or proposed highway or any work, contract or otherwise, under the direction, supervision or control of
the county officials, being done or
completed on any highway or bridge
in the county during the progress
of the work or before any work is
commenced, or a:fter completion
and before payment therefor, and
such person or persons making such
inspection shall receive for making
such inspection when so directed
the sum of eight dollars ($8.00) per
day and actual expense, which shall
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be audited and allowed in the same
manner as other claims against the
county; provided, however, that
nothing in this act shall be construed to alter or repeal the provisions of sections 1622.1 and
1622.2. (Emphasis supplied).
Your specific question is, "Does
the term 'actual expenses' mean
that a commissioner or commissioners or county surveyor, when properly
ordered or directed by the board of
county commissioners, may properly
charge for meals and lodging on such
inspection trips in addition to per
diem and mileage?"
The history of Section 6132, Revised
Codes of Montana, 1935, shows that
it was orginally Section 2741, Political
Code, 1895, and it provided:
"The member of said board may
receive for the time actually and
necessarily employed in such service
the sum of five dollars per day and
actual traveling expenses, which
sum must be in full payment for
mileage expenses and per diem for
the services aforesaid, and is audited and allowed in the same manner as any other claim against the
county:"
The term used in this section, and
down to and including the amendment
of 1915, Section 13, Chapter III, Chapter 141, Laws 0<[ 1915, was "actual
traveling expenses. . . . " Section 12,
Chapter III, Chapter 172, Laws of
1917, amended the prior law and
changed the provision to read "actual
expenses," leaving out "traveling"
and also leaving out the sentence
"which sum must be in full payment
for mileage expenses and per diem
for the services aforesaid," in which
form it has been carried down to the
present Section 1632, Revised Codes
of Montana, 1935.
In dealing with a similar change in
the laws of Pennsylvania, the Superior Court of that state said:
" . . . By elinminating the word
'traveling' from the phrase 'traveling expenses' in the earlier acts,
(See Com, v. Moore, 49 Pac. Superior Ct. 321) the commissioners
are now entitled to be reimbursed
for money actually spent on their
lodging and meals as well as for
transportation, while traveling on

official business from home or office to different parts o'f the county
or state; ... " Sesquehana Co. Auditors Report, 118 Pa. Superior. Ct.
47, 51.)
The Idaho Court dealt with the
same question in Corker v. Pence, 12
Idaho 152, 85 Pac. 388, 392, as follows:
" . . . In Stookey v. Board, 6
Idaho 542, 57 Pac. 312; Reynolds
v. Board, 6 Idaho 787, 59 Pac. 730;
Clyne v. Bingham County, 7 Idaho
75, 60 Pac. 76, this court held that
an officer was not entitled to compensation for his board. In 1901,
after the above cases had been decided by this court, the Legislature,
by an act approved March 14, 1901,
p. 227, Sect. 3), defines 'actual and
necessary expenses,' and includes
therein all traveling expenses incurred by any county officer when
absent from his residence in the
performance of duties of his office.
This was clearly intended to allow
to the officers their board when
absent form their residence in the
performance of the duties of their
office . . . . "
Thus, the legislative intent was
made clear in Idaho by a special act,
not changing the statute providing
for the expense, but defining the term
"actual expense."
The original definition as set out
in Laws of Idaho, 1901, page 227,
section 3, in effect at the time of the
decision in Corker v. Pence, supra,
provides:
"The term 'actual and necessary
expenses' shall be deemed to include all traveling expenses incurred by any county officer when
absent from his residence, in per_formance of the duties of his office."
This has been amended and further
clarified to read:
"The term 'actual and necessary
expenses' shall be deemed to include
all traveling expenses and hotel
expenses necessarily incurred by
any county commissioner when absent from his residence in the performance of the duties of his office." (Idaho Codes Ann. 30-2604,
as amended by Sec. 1, Chap 91,
Laws of Idaho, 1937) ..
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In Eagle Township vs. Phillippi, 78
Ind. App. 249, 252, 135 N.E. 182, 183,
the Indiana Court said:
"Actual expenses incurred while
engaged in the discharge of his
duties must include such expenses
as are personal to himself as traveling expenses or in lieu thereof,
telegram and telephone tolls."
There the Court was clearly not
limiting the expense to the actual
highway traveling done, but was including other reasonable expenses personal to the trustee of the- township.
This was-in construing the statutory
provision "for the actual expenses of
the trustee incurrred while engaged
in the discharge of his official duties."
In South Carolina, the Public Service Commission's compensation is provided as follows when conducting an
investigation:
" . . and shall each receive the
sum of ten dollars a day while
actually employed and necessary
expenses.... "
In interpreting this section, the
Court said:
"Giving to the language used its
natural and ordinary meaning, it
provides only for the payment of
per diem of the members of the
commission and the necessary expenses of each."
Similarly, the Montana law provides for the payment of per diem
of the member or members of the
county commissioners or the county
surveyor, only when directed, to mak~
road or work inspections, by the
board, and also provides for the payment of "actual expenses." This is
not limited or modified. It does not
indicate that it is to be anyone kind
of expense such as traveling, or mileage, but is an authorization for payment of all of the expenses necessary
to the proper carrying out of the official county business of the board.
If the person directed to do such
inspection work has more than one
day's work to do away from his residence, he will, of course, incur expenses for food and lodging. These
expenses are incident to the official
work being done and would not be incurred except in doing the official
business and when such inspection has
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previously been directed and ordered
by the board while in regular session.
It should be kept in mind that Section 1632, Revised Codes of Montana,
1935, was re-enacted and amended
by Chapter 176, Laws of 1929, after
several decisions of the Supreme
Court construing this and other statutes. The title of Chapter 176, Laws
of 1929, is significant also, and is as
follows:
"An Act to Amend Section 1632
of the Revised Codes of Montana,
1921,Relafing to Inspection of Highways and Construction Work by
Board of County Commissioners
and Compensation Therefor." (Emphasis supplied).

The Act then specifically provides
that the Board of County Commissioners may direct the county surveyor or some member or members
of the board, to inspect the condition
of any highway or highways or proposed highway or any work, contract
or otherwise, which is under the direction, supervision or contract of the
county officials, being under construction or completed, or any highway or
bridge in the county during the progress of the work or before any work
is commenced, or after completion
and before payment therefor; the Act
then provides that such person or
persons (meaning, of course, the commissioner or commissioners, or county
surveyor, whom the board of county
commissioners have directed by order
of the board) making such inspection
or inspections, shall receive therefor
the sum of $8.00 per day and actual
expenses.
There are good sound reasons for
the enactment of this kind of legislalation. The purpose of authorizing
inspection of such work by a member or members of the board of county
commissioners is so the board may
have direct knowledge of the work
being done for the county and the
members of the board may be in a
position to intelligently pass on claims
presented against the county for that
character of work; in other words;
the board may have first hand information that the work is being carried forward expeditiously and is being or has been completed in accordance with the plans.
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There has been some question
raised as to conflict between Section 1632, Revised Codes of Montana,
1935, and Section 4464, Revised Codes
of Montana, 1935, owing to the decision of our Supreme Court in,
State v. Story, 53 Mont. 573, 583,
165Pac. 748. Fisher v. Stillwater
County, 81 Mont. 31, 261 Pac. 607.
However, it should be noted that
Section 1632, Revised Codes of Montana, 1935, was re-enacted after the
foregoing decisions, and evidently the
legislature restated the law in no uncertain terms by Chapter 176, Laws
of 1929, now Section 1632, supra, so
that any question of conflict would be
set at rest.
Another reason why· now there
should be, and is, no conflict between
the two sections is, that Section 4464
Revised Codes of Montana, 1935, is i~
Chapter 344 of the Revised Codes
dealing with county commissionersorganization-meetings and compensation, this chapter deals with the compensation of the board at its regular
and special sessions, and duties of the
clerk. Section 1632, Revised Codes
of Montana, 1935, however, is found
in Chapter 142, of the Revised Codes
of Montana, 1935, which is an entirely
separate and distinct provision and
subject, which deals entirely with the
supervisoin of public highways and
the duties and powers of the bo~rd of
county commissioners in connection
therewith.
There is a wealth of authority
holding that the last legislative act
upon a special subject or concerning
a special provision 01 the law, and
where the legislature has, as it did by
the enactment of Chapter 176, Laws
of 1929, fully and clearly expressed
its intent on the subject, be given
preference over an older statute on
the same subject in the event of a
conflict.
. The definition of "expense" as given
Black's Law Dictionary page 724,
is:

III

"EXPENSE. That which is expended, laid out or consumed; an outlay; charge; cost; price. Rowley v.
Clarke, 162 Iowa 732, 144 N.W. 908,
911."

The definition of "actual" as given
Black's Law Dictionary, page 46,

~n
IS:

"ACTUAL.
Real; substantial·
existing presently in act, having ~
valid objective existence as opposed
to that which is merely theoretical
or possible."
The limitation on the expense that
it be "actual" means that it is to be
for only such sums as the person has
in fact, and from necessity laid out
or disbursed. If the person' buys his
dinner when he is out on an official
county inspection which has been ordered, that is an "actual expense" as
intended by Section 1632. If he goes
without his dinner, he cannot include
the price of a dinner in his expenses
as he has not expended that amount
of money. There was "actual" expenditure.
Therefore, it is my opinion "actual
expenses" as used in Section 1632
Revised Codes of Montana, 1935:
means that commissioners or county
surveyors, when previously ordered
or directed. by the board of county
commissioners, may properly charge
for meals and lodging actually provided on highway and bridge contract
inspection trips before contemplated
work is commenced, during progress
of the work, or after completion and
before payment therefor, in addition
to the per diem and mileage.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 139
Vacancies - Nomination Special Election - Ballot Ballot - Sheriff
Held:

Election
Special

1. The vacancy to be filled
in the county office shall be
filled by·a sepcial election to
be p.roclaimed by the proclamation of the board of county
commissioners, which shall
contain the matters required
by the stafute and given publicity by publishing in a newspaper, and also by posting at
the polling places.
2. Such a special election
may be held on the same date

