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Opinion No. 128 

Fish and Game Commission-Retired 
Navy Officers - Residents of 
Mon~Licenses, Hunting 

and Fishing 

Held: A retired officer of the Unlted 
States Navy (Regular Navy) 
shall be deemed a resident: of 
Montana for the purpose of 
securing resident hunting and 
fishing licenses, and shall pay 
.the resident fee for such li
censes. 

July 30, 1948 

Mr. A. A. O'Claire 
State Fish and Game Warden 
Capitol Building 
Helena, Montana. 

Dear Mr. O'Claire: 

My opinion on the following has 
been requested: 

Is a retired officer of the United 
States Navy (Regular Navy) deemed 
a resident citizen of Montana for the 
purpose of securing a resident hunt
ing and fishing license? 

Section 3685, Revised Codes of Mon
tana, 1935, as amended by Chapter 
174, Laws of 1939, and Chapter 215, 
Laws of 1947, provides in part: 

"All citizens of the United States 
who have lived in this state at least 
six months immediately preceding 
their application for a license, or 
officers, soldiers, sailors and ma
rines of the United States Army, 
Navy or Marine Corps, shall be 
deemed resident citizens for the 
purpose of this Act." 

The status of retired Navy officers 
is similar to that of retired Army of
ficers. The latter were accorded the 
right to purchase re!lident hunting and 
fishing licenses in Opinion No. 58, 
Volume 22, Report and Official Opin
ions of the Attorney General. What 
was there determined for retired offi
cers of the Army applies equally to 
retired officers of the Navy. The 
status of a regular Navy officer upon 
retirement is treated in Title 34, U. S. 
C. A., Section 389, which provides in 
part: 

"Title 34, Sec. 389. Officers re
tired from active service shall be 

placed on the retired list of officers 
of the grades' to which they be
longed respectively at the time of 
their retirement, and continue to 
be borne on the Navy Register. 
They shall be entitled to wear the 
uniform of their respective grades, 
and shall be subject to the rules 
and articles for the government of 
the Navy and to trial by general 
court martial. ... " 

In Franklin v. U. s. (1893) 29 Court 
of Claims 6, at page 10, the Court held 
a retired Navy officer to be an officer 
of the Navy. In 29 Opinions of At
torneys General (U. S.) 503 (1912) a 
like holding was made. 

Supplementing Opinion No. 58, Vol
ume 22, of this office, above cited, it 
is my opinion a retired officer of the 
United States Navy (Regular Navy) 
shall be deemed a resident of Montana 
for the purpose of securing resident 
hunting and fising licenses, and shall 
pay the resident fee for such licenses. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 129 

Poll Books--Ballot-Electors-County 
. Clerk and Recorder, Duty of 

Held: 1. It is the duty of the county 
clerk to provide seJJQrate poll 
books for each precinct in his 
county, which poll books shall 
contain only the names of the 
elecfurs qualified to vote on 
referendums at an election. 
2. The ballots for referendums 
must be numbered as required 
by the provisions of Stxtion 
684, Revised Codes of Mon
tana, 1935. 

Hon. Sam W. Mitchell 
Secretary of State 
Capitol Building 
Helena, Montana 

Dear Mr. Mitchell: 

July 31, 1948 

You have submitted to me the fol
lowing: 

In the coming general election to be 
held on November 2, 1948, at which 
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election Referendums No. 51 and No. 
52 will be submitted to the people, is 
it required that separate poll books 
be prepared by the county clerk and 
ex-officia recorder of each county, 
such poll books containing only the 
names of the voters qualified to vote 
on said referendums? 

In answering the foregoing question 
I call your attention to Chapter 67, 
Laws Of 1947; Section 1 thereof, as 
far as pertinent herein, states: 

"Any measure proposed to be 
submitted to the people and which 
concerns the creation of any state 
levy, debt or liability, or including 
the issuance of state bonds or de
bentures, shall be submitted to the 
eligible voters as defined by section 
I, chapter 28, session laws of Mon
tana, 1945, upon a separate ballot 
and no such measure shall· be sub- . 
mitted on a general ballot." 

Section 1 of Chapter 28, Laws Of 
1945, sets forth the qualifications of 
electors at such elections for incur
ring a state debt or for the levying of 
a state tax for any purpose; sets forth 
the requirement of the giving of no
tice of closing of registration by the 
county clerk, as for a general election. 
Section 2 of Chapter 28, Laws of 1945, 
provides insofar as pertinent here, as 
follows: 

"After closing of registration the 
county clerk of each county shall 
promptly prepare lists of registered 
electors of all voting precincts in 
his county who are qualified to vote 
on the question to be submitted at 
such election, and shall prepare poll 
books for such election generally 
in the manner provided by Section 
568, Revised Codes of Montana, 
1935, except fhat such ])Qll books 
shall contain only the names of the 
electors qualified to vote on such 
question at such election, and de
liver the same to the judges of elec
tion prior to the opening of the poll~ 
and except that shall not be neces
sary to print or post such lists of 
registered electors." (Emphasis sup
plied) . 

From the foregoing language it will 
be observed the legislature has, by 
mandatory language, made it the 
duty of the county clerk to provide 
separate poll books for each precinct 
in his county, which poll books shall 

contain only the names of the electors 
qualified to vote on such question at 
such election. 

In your second question you inquire 
whether or not the separate official 
ballot on the referendums must carry 
a stub and on the back thereof be 
printed or stamped with a number. 

In answering this question we 
should refer again to the last sentence 
of Section 2 of Chapter 28, Laws of 
1945, which reads as follows: 

"All of the laws of this state ap
plying to the holding of general bi
ennial state elections, insofar as the 
same are applicable thereto and not 
in conflict with an~ of the provisions 
of this act, shall apply to, and gov
ern and control such elections .... " 

Section 684, Revised Codes of Mon
tana, 1935, provides for the stub, the 
size thereof and the instructions to the 
voter, and further provides: 

"In cases of a ballot containing 
a constitutional amendment, or 
other question to be submitted to a 
vote of the people, by marking an 
'X' in the square before the 
answer of the question or amend
ment SUbmitted ... 

"On the back of £he stub shall be 
printed or stamped by the county 
clerk, or other officer whose duty 
it is to provide the ballots, the con
secutive number of the ballot, be
ginning with number '1,' and in
creasing in regular numerical order 
fu the total number of ballots re
quired for the precinct." (Empha
sis supplied). 

It is, therefore, my opinion the bal
lots for such referendums must be 
numbered as required by the above 
provision of Section 684, Revised 
Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 180 

County Commissioners, Authority of 
Automobiles, Authority to Purchase 

County Officers 

·Held: Boards of county commission
ers may not purchase C!)unty 
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