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term 'improvements' includes all
buildings, structures, fix t u res,
fences, and improvements erected
upon or affixed to the land, whether
title has been acquired to said land
or not."
Thus, the word 'improvements' when
used in Subsection (B) of Class 5 is by
said Sectoin 1996 given a definite
meaning, which must be recognized.
Northern Pacific Railway Co. v. Sanders County, 66 Mont. 608, 214 Pac.
596. Besides, improvement are one of
the essential items listed in said subsection B, the same as poles, lines, etc.
Further, the enclosure by building or
fence is usually included as a part of a
transformer station when referring to
the same. Further, it is entirely logical to make this differential in that
improvements are assessed separately
from the land. See Section 2001, Revised Codes of Montana, 1935, as follows:
"All taxable property must be assessed at its full cash value. Land
and the improvements thereon must
be separately assessed."
In my opinion, the placing of improvements in Subsection B of said
Class 5 is no different than placing
tools, machinery, etc., therein, as far
as Section 7 or Section 11 of
Article xn of the Constitution are
concerned. See in this respect, Mills
v. State Board of Equalization, 97
Mont. 13, 33 Pac. (2d) 563; Bank of
Miles City v. Custer County, 93 Mont.
291, 19 Pac. (2d) 885. .It is to be
noted that the definition of a corporation, as set forth in Section 18 of
Article XV of the Constitution, is
only for the purpose of that specific
Article.

in Subsection B of Class 5 of Section
1999, Revised Codes of Montana, 1935,
as amended, including all improvements on land, at the rate of 7%.
2. All land at the rate of 30%.
And it is my further opinion that
the property of such organization is
liable for Rural Improvement District
taxes.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 126
Count;y Commissioners - Roads and
Bridges, Construction of - Levy,
Increased-Property, Taxable
Taxable Property
Held:

Where a board of county commissioners, in their discretion,
and for the purpose of constructing roads and bridges,
make an increased levy upon
the taxable property of the
county of ten mills or less, as
provided in Sections 4718,
4714, 4715 and 4716, Revised
Codes of Montana, 1985, t'he
said levy is to be spread upon
all of the taxable property
within the county.
July 8,1948

Mr. Milton G. Anderson
County Attorney
Richland County
Sidney, Montana
Dear Mr. Anderson:

In regard to your second point, I
agree with you that the property of
a rural electrical cooperative is subject to its share of the costs and maintenance of Rural Improvement Districts, as provided by Chapter 136,
Laws of 1941.

You have submitted to me for my
opinion the question as to whether or
not the increased levy for the constructing of roads and bridges, authorized by Section 4713, Revised Codes
of Montana, 1935, shall be spread on
all the taxable property in the county,
that is, within and without the corporate limits of cities and towns.

Therefore, it is my opinion that the
property of rural electrical cooperatives, organized under the laws of
this state, which is used and owned
thereby, shall be classified for taxation purposes as follows:
1. All personal property and such
property as is specifically mentioned

Section 4713, Revised Codes of Montana, 1935, was passed as Chapter
160, Laws of 1919, and the title of
that Act was as follows:
"An Act to Provide for an (n. creased Levy Upon the Taxable
Property in the County for the construction of Highways and Bridges,
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and Providing for the Submission
of such Proposed Increased Levy
to a Vote of the Electors of the
County." (Emphasis supplied).
Section 1 of said Act, which is now
Section 4713, Revised Codes of Montana, 1935, is as follows:
"The board of county commissioners may, in their discretion, for the
purpose of constructing roads and
bridges, make an increased levy
upon the taxable property of the
county of ten (10) mills or less;
provided, that such portions of the
funds derived under the provisions
of this act as are expended on state
and main highways shall be expended under plans approved by the
State Highway Commission." (Emphasis supplied).
Section 2 of said Act, which is now
Section 4714, Revised Codes of Montana, 1935, is, in part as follows:
"Before such increased levy shall
be made, the question shall be submitted to a vote of the people at
some general or special election,
and shall be submitted in the following form, inserting the number
00[ mills proposed to be levied:
" 'Shall there be an increased levy
of ____________ mills upon the taxable
property of the county oL _____________ _
state of Montana, for the purpose of constructing roads and
bridges?' " (Emphasis supplied).
In passing it may be stated that
Chapter 160, Laws of 1919, is a special
act for the purpose of an increased
levy upon taxable property in the
county. The title of the Act and the
first and second sections of the Act
clearly state that the increased levy
will be upon the taxable property of
the county. There is no question but
the intent of the legislature is clearly
expressed in the foregoing quoted
words (jf the Act. The legislature, by
this Act, has made the county the
taxing district; therefore, all taxable
property in the county, regardless of
where it is situated, is to be impressed
with such ·increased levy.
Also, it should be noted the Act
provides that the proposition of the
increased levy be submitted to the
electors of the county.
It has been suggested that Section
1617, Revised Codes of Montana, 1935,
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as amended, would in some way restrict the operation of Section 4713
and Sections following. However, it
should be pointed out that Section
1617 provides for the general road tax
to be authorized by the board of
county commissioners, without an
election, while Section 4713 and Sections following provide for an increased, or extra levy, and is an entirely different tax, and a different
procedure is required before the tax
may be impressed.
Our Supreme Court, in considering
the same question herein involved, and
where the controversy hinged upon
the meaning and effect of Section
1617, Revised Codes of Montana,
1935, stated, in part, as follows:
"The only exe_mption accorded to
city property by Section 1617 is
exemption from the five mill levy
therein provided for. The proposed
bond issue requires a separate and
special levy (Sec. 4630.25) over and
above the five mill levy provided
for in Section 1617.
"So property in a city may be
taxed -for the construction and
maintenance of highways situated
wholly outside of its corporate
limits but within the taxing district
of which it is a part."
Again, the Court, in discussing Section 1617, supra, said at page 516 of
said opinion:
"As to any excess levy, city property owners stand on the same basis
under the laws here tn question, as
rural property owners of the county who have paid the five mill levy
and who hold a receipt -for the actual payment thereof."
State ex reI, Seigfriedt y. Carbon
County, et aI, 108 Mont. 510, 514:
92 Pac. (2d) 30l.
So it would appear in this matter,
wherein the legislature has authorized _
the board of county commissioners,
in their discretion, -for the purpose of
constructing roads and bridges, to
make an increased levy upon the taxable property of the county of ten
mills or less, when approved by the
electors of the county. This levy will
extend upon all of the taxable property within the county. It is clear the
legislature so intended. Under this
special levy the property owners with-
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in the city will bear the same proportion of the levy as those without the
city or town and, too, it is to be remembered that before this levy may
be made it must be submitted to vote
of all the qualified electors of the
county at a general or special election.
It is therefore, my opinion that
where a board of county commissioners, in their discretion, and for the
purpose of constructing roads and
bridges, make an increased levy upon
the taxable property of the county of
ten mills or less, as provided in Sections 4713, 4714, 4715 and 4716, Revised Codes of Montana, 1935, the said
levy is to be spread upon all of the
taxable property within the county.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 127
Public Service Commission, Duty and
Authority of - Public Utilities
Sewer Facilities Rates,
Filing of Rules and
Regulations
Held:

The Public Service Commission does not have any duty
or authority to approve rates,
rules or regulations relating to
sewer service where such
charges are made in accordance with the provisions of
Chapter 149, Laws of 1943, as
amended.
July 22, 1948

Board of Railroad Commissioners
Ex-Officio Public Service Commission
Capitol Building
Helena, Montana
Attention: Mr. Horace Casey,
Chairman
Gentlemen:
You have requested an opinion from
this office on the following:
"Does the Public Service Commission have any authority to require the filing of rates and to control the service of sewer facilities
constructed by cities and town under the provisions of Chapter 149,
Laws of 1943, as amended by Chapter 100, Laws of 1947?"

Section 3881, Revised Codes of Montana, 1935, defines the meaning of
the term "public utilities" for the purposes of the Public Service Act. This
section reads as follows:
"The term 'public utility,' within
the meaning of this act, shall embrace every corporation, both public
and private, company, individual,
association of individuals, their lessees, trustees or receivers appointed
by any court Whatsoever, that now
or hereafter may own, operate, or
control any plant or equipment, or
any part of a plant or equipment,
within the state, for the production,
delivery or furnishing for or to
other persons, firms, associations,
or corporations, private or municipal, heat, street-railway service,
light, power in any form or by any
agency, water for business, manufacturing, household use, or sewerage service, whether within the limits of the municipalities, towns and
villages, or elesewhere, telegraph
or telephone service; and the public
service commission is hereby invested with full power of supervision.
regulations, and control of such utilities, subject to the provisions of
this act, and to the exclusion of the
juridiction, regulations, and control
of such utilities by any municipality,
town or village."
It will be noted that the "water"
utilities are limted to those furnishing
water for business, manufacturing,
household use or sewerage service.
There is no inclusion of "sewage service" as a utility in the foregoing section. The qualification on water utilities was required because of the fact
that there were water services which
might be utilities in nature, and which
the legislature did not intend to
include within the authority of the
Public Service Commission. In State
v. Boyle, 62 Mont. 97, 204 Pac. 378,
the Montana Supreme Court said:
"It is idle to cite authorities defining the terms 'public utilities,' as
those terms are generally understood in common parlan~. For the
purpose of indicating the extent to
which the state should then go in
exercising its regulatory powers
over public utilities it was competent for the Montana legislature to
adopt such a restricted definition of
those terms as it saw fit, and it saw

