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Section 632, above quoted, defines 
the scope of the direct primary, listing 
the offices under the law. It will be 
noted the law specifically covers "all 
elective state, district and county of­
ficers." It is also provided that the 
primary nominating election is to be 

. held "preceding any general election 
. . . at which public officers in this 
state and in any district or county are 
to be elected .... " It cannot be said 
officers are to be elected for offiCes 
which are not yet in existence and 
which there is no certainty ever will 
be, simply because there is a possibil­
ity that such offices may be created 
in the future. The direct primary pro­
vides for the nomination of candidates 
for public offices existing at the time 
of the primary election, or offices 
presently provided for by law, to come 
into existence at a certain time in the 
future, not for offices which may 
thereafter be created. 

At the time of the primary election, 
the only public officers to be elected 
in Petroleum County at the general 
election are county commissioners and 
the county attorney. Section 4954.19, 
Revised Codes of Montana, 1935.) 
Since those are the only elective coun­
ty offices in Petroleum County at the 
time of the primary election, they are 
also the only offices for which candi­
dates may be chosen at the July pri­
mary. The fact that other offices 
may be created by the action taken 
by the voters at the primary does not 
bring such offices into being so can­
didates can file and be nominated at 
the primary. 

The law provides two other methods 
of nomination besides the direct pri­
mary. There is nomination by party 
convention or primary meeting as pro.­
vided in Section 612, Revised Codes of 
Montana, 1935, as amended by Chap­
ter 26, Laws of 1945, and nomination 
by certificate signed by electors as 
provided in Section 615, Revised Codes 
of Montana, 1935. Whenever the pro­
visions of the Primary Nominating 
Election Law apply, the convention or 
primary meeting method of making 
nominations provided for in Section 
612 is expressly ruled out and pro­
hibited by the provisions of Section 
639, Revised Codes of Montana, 1935. 
(LaBorde v. McGrath, 116 Mont, 2~3, 
288, 149 Pac. (2d) 913.) However, if 

the office is created or vacated subse­
quent to the primary election or at a 
time which makes it impractical or 
impossible to nominate by the direct 
primary, the methods provided in Sec­
tion 612 and 615 are available. 

We must take the law as the legis­
lature has given it to us. 

Therefore, it is my opinion, since 
there is no public office in being for 
which a candidate is to be nominated, 
other than county attorney and county 
commissioner, the clerk cannot law­
fully accept such nominating petitions 
in the usual way and collect the fees 
therefor. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 120 

Milk Control Board-Prices, FixinII of 

Held: The Montana Milk Control 
Board has been authorized by 
onr .legislative assembly to fix 
only £he minimum prices to be 
paid by milk dealers to pro­
ducers and others for milk and 
the minimum wholesale or re­
tail prices to be char2"ed for 
milk in its various ~es and 
uses handled within the state 
for fluid consumption. 

July 23, 1948 

Montana Milk Control Board 
Capitol Building 
Helena, Montana 

Attention: Mr. A. A. Klemme, 
Executive Secretary 

Gentlemen: 

You have asked this office to clarify 
Official Opinion No. 63, Volume 22, 
Report and Official Opinions of the 
Attorney General, by informing you 
whether that opinion referred only to 
minimum prices. 

Official Opinion No. 63, Volume 22, 
Report and Official Opinions of the 
Attorney General, held: 

". . . the Montana Milk Control 
Board may not allow alteration o~ 
revision of prices for milk set by it 
in any Montana area without fir/lt 
holding a public hearing on the mat-
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ter in the same manner provided by 
law for the original fixing of 
prices." 

This holding was based upon the 
provisions of Section 7 of Chapter 204, 
Laws of 1939, which provides a pub1i~ 
hearing is necessary prior to altera­
tion, revision or amendment by the 
milk control board of any official or­
der theretofore made by the board 
with relation to prices. 

Section 7 also provides in paragraph 
(a) and (b) the board's official orders 
shall fix minimum prices to be paid 
by milk dealers to producers and 
others for milk, and minimum whole­
sale prices to be charged' for milk In 
its various grades and uses for fluid 
consumption. 

By use of the word "minimum" with 
such great frequency in Section 7 of 
Chapter 204, Laws of 1939, the legis­
lative assembly apparently intended 
to limit the power of the milk control 
board to a narrow field with relation 
to price fixing. Despite the fact Sec­
tion 7 commands the board to take 
into consideration not only the balance 
betwe~n production and consumption 
of milk and the costs of production 
and distribution, but also the pur­
chasing power of the public, the legis­
lative assembly failed to provide any 
specific machinery whereby a maxi­
mum price might be denominated as a 
result of the cosideration of purchas­
ing power. 

It is perhaps noteworthy, however, 
that the legislative assembly did au­
thorize the milk control board to 
classify milk by forms, classes, grades 
and uses and to specify the minimum 
prices therefor. (Also Sec. 7). 

It is, therefore, my opinion, the 
Montana Milk Control Board has been 
authorized by our legislative assembly 
to fix only the minimum prices to be 
paid by milk dealers to producers and 
others for milk and the minimum 
wholesale or retail prices to be 
charged for milk in its various grades 
and uses handled within the state for 
fluid consumption. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 121 

Veterans-University of Montana 
Fees and Tuition 

Held: 1. Persons who are eligible to 
receive educational benefits 
under the servicemen's read­
Justment act of 1944 (public 
law 346, 78fh ConJrTeSS, 1944), 
and acts supplementary and 
amendatory thereto, shall not 
receive free fees and tuition in 
the units of the University of 
Montana, as ruled in Official 
Opinion No. 121, Volume 21, 
Report and Official Opinions 
of the Attorney General. 
2. Veterans who have been 
honorably dischare-ed fro m 
service wifh the United States 
force in anv of its wars and 
were bona fide residents of the 
state of Montana at the time 
of such entry into said forces 
-and who have exhausted all 
their benefits, and are no lonl{­
er eligible to any benefits un­
der t.he servicemen's read.iust­
ment acf of 1944, supra, and as 
amended, shall have free fees 
and tuition in any and all the 
units of the University of Mon­
tana, in accordance with Chap­
ter 44, Laws of 1945, and as 
interpreted in Official Opinion 
No. 155, Volume 20, Report 
and Official Opinions of the 
Atfurney General. 

June 30, 1948 

Veterans Welfare Commission 
State of Montana 
Helena, Montana 

Attention: Mr. E. J. Callaghan, 
State Service Officer 

Gentlemen: 

You have asked this office if a vet­
eran who has exhausted his rights un­
der the Servicemen's Readjustment 
Act of 1944 (Public Law 346, 78th 
Congress, 1944)-commonly referred 
to as the G. I. Bill of Rights-may 
avail himself of the benefits provided 
by Chapter 194, Laws of 1943, as 
amended by Chapter 44, Laws of 1945, 
to receive free fees and tuition in the 
units of the University of Montana. 
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