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The proper written permissions
were given ·.for the attendance of the
five children in the school year 19451946 and the liability of the district
of the residence is apparent from the
following quoted portion of Chapter
203:

"When approval of attendanc3 in
another district within or without
the county has been granted, the
district in which such child resides
shall pay to the school district
where such child attends, the actual
cost of educating a child in the
school attended."
While Chapter 203 makes it the
duty of the county superintendent
of the county of the child's residence
to notify the treasurer the child is attending school in another distr~c.t, yet
the failure to notify will not relieve
the school district of the child's residence of the liability. The liability
becomes fixed upon the requisite permission being granted by the county
superintendent of the county of the
child's residence and also of the board
of trustees of the district educatin!r
the child. It is to be noted the board
of trustees 01 the school district in
which the child resides is not required
nor has it the authority to grant or
deny permission for the attendance of
a child in another district.
Section 1022, Revised Codes of Montana, 1935, provides a school district
"may sue and be sued."
It is, therefore, my opinion a school
district may recover under the law
the amount of the cost of educating
a child in the elementary school from
the school district of the child's residence when the requisite permission
for attendance had been given.
Under the facts given in your second question, the county superintendent of the county of the child's re!&dence did not give permission for attendance in the elementary school
located in your county. Such permission is a condition precedent to
the liability and also to attendance
under Chapter 203.
Under certain conditions enumerated in Chapter 203, "permission must
be granted for such attendance in
another district." It is the duty of
both the county superintendent of the
county of the child's residence and the
board of trustees of the school to be

attended to grant pennission for attendance in another district when such
conditions are met and an appeal may
be taken to the state superintendent
of public instruction to remedy any
unwarranted refusal to grant permission.
It is, therefore, my opinion a school
district is not required to permit the
attendance of a child resident in
another district at its elementary
school when the child has not received
the requisite permission for transfer
from the county superintendent of the
county of the child's residence.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General.
Opinion No. 12
Highway Debenture Bonds-Bonds,
Highway ~benture--Gasoline Tax,
Refund and Drawbacks-Refunds
and Drawbacks, Gasoline.
Held:

The proposed amendment does
not affect the validity of hi~h
way debenture bonds, nor does
it increase the rate of five
cents per gallon upon all gasoline used, allowable as refunds and drawbacks under
the provisions of the act.

February 15, 1947.
Honorable J. B. Bourassa
Senator from Daniels County
State Capitol
Helena, Montana
Dear Senator Bourassa:
You have submitted the following
question:
"Would the proposed amendment
contained in Senate Bill No. 29, now
pending before the Thirtieth Legislative Assembly, affect the validity
of highway debenture bonds, including those which have been issued or in the future will be issued ?"
Senate Bill No. 29 is identical with
Section 2396.4 of the Revised Codes of
Montana, 1935, as amended by Chapter 96 of the Session Laws of the
Twenty-fifth Legislative Assembly
of 1937, and Chapter 67 of the Laws
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of the Twenty-Sixth Legislative Assembly of 1939, save and except as to
the following amendment:
"However, in cases of lost or destroyed invoices, where such loss or
destruction was caused by fire, tornado or flood, and, in the discretion
of the Board, where such loss or
destruction was otherwise caused in
instances where neither the claimant nor his agent or employee, was
guilty of negligence or carelessness
in connection with the loss or destruction of such invoice the claims
may be supported by certified copies of such invoices, obtained from
the dealers, but the Board may withhold approval of such claims for
payment until the expiration of the
six months period after the date of
purchase shown on the latest of certfIied copies, provided, however,
that the Board in such cases (other
than in instances of loss or destruction from fire, flood or tornado) approve none of such claims arising by
virtue of a lost or destroyed invoice, unless it first determined that
such loss or destruction occurred
through no negligence or carelessness of the claimant, or some other
person or persons acting for him,
or in his behalf."
Section 2396.4, Revised Codes of
Montana, 1935, as amended by Chapter 96, Laws of 1937 and Chapter 67,
Laws of 1939, provides in part:
"That any person who shall purchase and use any gasoline, with
reference to which there has been
paid into the treasury of the State
of Montana, under the laws of this
State licensing dealers in gasoline,
a tax at the rate of five cents (5c)
per gallon, for the purpose of operating or propelling stationary gas
engines, tractors used for purposes
other than on the public hlg-hwavs
or streets of this State, motor
boats, aeroplanes or aircraft, or for
cleaning or dyeing, or for any commercial use other than propelling
vehicles upon any of the public
hig-hways or streets of this state.
and who has paid said tax either
directly to the state of Montana or
indirectly as a part of the purchase
price of said gasoline, shall be allowed and paid as a refund or draw-
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back an amount of money equal to
five cents (5c) multiplied by the
number of gallons of gasoline so
purchased and used, .provided that
counties, incorporated cities, towns
and school districts of this state
shall be entitled to said refund or
drawback 01 said tax by any such
county, city, town or school districts upon gasoline used by it in
the performance of any of its governmental and proprietary functions, or either, imposed or authorized by law, including construction, maintenance and repair of all
roads, highways and public places
within the county limits and all
streets, avenues, alleys and other
public places within the corporate
limits of such city or town ... "
Thus, it can be seen that, other than
counties, cities, towns and school districts, those affected by the provisions
of the act and the proposed amendment thereto, are those using gasoline
for non-highway purposes, i.e., for the
purpose of operating or propelling
stationary gas engines, tractors used
for purposes other than on the public
highways or streets of this state, motor boats, aeroplanes or aircraft, or
for cleaning or dyeing, or for any
commercial use other than propelling
vehicles upon any public highway or
streets of this state.
As to counties, incorporated cities,
towns and school districts, refunds
and drawbacks are alowable only
when gasoline is used in the per'formance of any governmental and
proprietary function, or either, imposed or authorized by law, including
construction, maintenance and repair
of all roads, highways and public
places within the county limits and
all streets, avenues, alleys and other
public places within the corporate
limits of such city or town.
Therefore, it would appear that the
act to be amended and the proposed
amendment thereto does not in anywise affect the validity of highway
debenuture bonds, including those
which have been issued or in the future will be issued.
I believe, and it is therefore my
opinion, that the proposed amendment does not affect the validity of
highway debenture bonds, nor does it
increase the rate of five cents (5c)
per gallon upon all gasoline used, al-

16

OPINIONS OF THE ATTORNEY GENERAL

lowable as refunds and drawbacks under the provisions of the act. It affects only the proof to be submitted to
the board in cases of lost or destroyed
invoices, where such loss or destruction was caused by fire, flood or tornado, and in instances where neither
the claimant nor his agent or employee, was guilty of negligence or
carelessness in connection with the
loss or destruction of such invoices.
In such cases, claims may be supported by certified copies of such invoices,
obtained from dealers, rather than
upon the production of the original
invoice or invoices as required under
the provisions of said Section 2396.4,
as amended.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General.
Opinion No. 13
Salaries-Deputies and Assistants,
Salaries-Board of County
Commissioners, Fixing of Salaries.
Held:

That Chapter 151 of the Laws
of 1945 provides that the highest monthly salary fixed by
the board of county COD1nllssioners for a particular deputy
or assistant in 1946 shall be
the lowest salary to be paid
for that job after January ],
1947.

February 21, 1947.
Mr. Truman Bradford
County Attorney
Cascade County
Great Falls, Montana
Dear Mr. Bradford:
You have requested an OpInIOn as
to the interpretation of Chapter 151,
Montana Session Laws of 1945, insofar as it affects the salaries of deputies for second and third class counties.
You have questioned whether the
maximum salaries allowed in any
month of the year immediately previous to the date this act becomes
effective applies to the office and not
to any individual deputy, or assistant,
or whether the particular section to
which you refer has to do with the in-

dividual deputy or assistant and not
to the office.
Since Chapter 151 of the Laws of
1945 provides that the salary of no
deputy or assistant shall be more
than 80% of the salary of the officer
under whom such deputy or assistant
is serving, your particular question
centers around and relates to the last
provision of this statute, namely:
"Provided that after this act shall
become effective the maximum salary rate per month of any deputy or
assistant should not be less than the
maximum salary allowed in any
month of the year immediately previous to the date this act becomes
effective."
The effect of this provision is to establish the minimum salary that can
be fixed by the board of county
commissioners after January 1, 1947
for a particular deputy or assistant,
to-wit: the maximum monthly salary
paid the deputy or assistant in the
particular office during 1946. In other
words, the salary of the office after
January 1, 1947 shall not be less than
the highest monthly salary for that
same office in 1946.
I do not interpret this provision to
mean that the commissioners are
bound to fix the s.alaries of all deputies or assistants at the same rate or
at the same amount. The provision
simply limits the discretion of the
commissioners by requiring that in
fixing the salaries of deputies or assistants a:fter JanuarY'I, 1947, they
do not fix the salary of a particular
deputy or assistant at less than the
highest monthly amount paid in 1946
to the holder of the job.
Although this would appear to defeat the purpose of the 80% provision
in the act, yet we must take this law
as we find it and in so interpreting
it we find that the interpretation reveals that the present deputies or assistants will not receive less than the
deputies or assistants during 1946,
even though such deputies received up
to 90% during that period. Such appears to be the complete purpose and
intent of the legislature in so adding
this proviso to the end of the act.
It is therefore my opinion that
Chapter 151 of the Laws of 1945 provides that the highest monthly salary
fixed by the board of county com-

