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Opinion No. 116

Soil Conservation Districts-Donation,
Soil Conservation Districts
-Hospitals
Held:

A soil conservation districf, being a government subdivision
of the State, has no power or
authority under the law to
donate its funds for the purpose of assisting in the construction of a hospital, and
such a donation would be illegal.

Mr. Fay Crusch, Chairman
Board of Supervisors
Froid and Culbertson-Bainville
Soil Conservation Districts
Bainville, Montana
Dear Mr. Crusch:
You have asked me about the legality of a proposed donation by a soil
conservation district to aid in the construction of a hospital.
Section 3 of Chapter 72, Laws of
1939, contains the following definition:
"'District' or 'soil conservation
district' means a governmental subdivision of this State, and a public
body corporate and politic, organized in accordance with the provisions of this act, for the purposes,
with the powers, and subject to the
restrictions hereinafter set forth."
Section 8 of Chapter 72, Laws of
1939, enumerating the powers of districts and supervisors, provides, in
part:
"A soil conservation district organized under the provisions of this
act shall constitute a governmental
subdivision of this State, and a public body corporate and politic, exercizing public powers .... "
Section 1 of Article XIII of the
Montana Constitution provides:
"Neither the state, nor any county, city, town, municipality, nor
other subdivisions of the state shall
ever give or loan its credit in aid of,
or make any donation or grant, by
subsidy or otherwise, fu any individual, association or corporation, or
become a subscriber to, or a share-

holder in, any company or corporation, or a joint owner with any
person, company or corporation
except as to such ownership as
may accrue to the state by operation or provision of law." (Emphasis supplied).
By the terms of the Soil ConservaAct, a soil conservation district is a
public corporation, and further, it is
a governmental subdivision of the
State, created by statute. A public
corporation in this state has no power to act unless its authority to do so
is conferred by a statute or necessarily
implied therefrom.
(State ex reI.
Haley v. Dilworth, 80 Mont. 102, 258
Pac. 246.) Section 8 of the Soil Conservation Act lists the powers of districts and supervisors. Nowhere in
the law, as .given to us by the legislature, is there any authority for making donations to any hospital. The
only mention of the disposition of
property or money is "in furtherance
of the purposes and provisions of this
act" or "in carrying on its operation."
A donation to a hospital would not fall
in this classification.
The cause for which the donation is
requested is a very worthy one; however, your joint board of supervisors
occupy a position of trust and are the
representatives of a governmental
subdivision of the state of Montana.
The funds which you control may be
used only as the Constitution may
provide and as directed by the legislature.
Therefore, it is my opinion a soil
conservation district, being a governmental subdivision of the State, has
no power or authority under the law
to donate its funds for the purpose of
assisting in the construction of a hO!;lpita!, and such a donation would be
illegal.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 118
Commissioner of Agriculture
Warehousemen - Licenses - Bonds
Held: A warehouseman who receives
agricultral seed for storage
during the time the same is being cleaned with the under-
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standing t'hat the same is to
be returned to the owner when
cleaned, or purchased by the
warehouseman, must procure
a license as required by Sec-.
tion 8592.1, Revised Codes of
Montana, 1985, and furnish a
bond as required by Section
8592.2, Revised Codes of l\lontana, 1985.

May 5,1948
Mr. Albert H. Kruse, Commissioner
Agriculture, Labor & Industry
Capitol Building
Helena, Montana
Dear Mr. Kruse:
You have advised that "Several seed
warehouses in the State of Montana
do not receive agriculture seed for
storage only but do receive seed and
store it until it can be cleaned and
then buy it, or if the owner of the seed
so desires, return it to him. They do
not charge storage in the strict sense
of the word, but they do have in their
possession large amounts of agricultural seed that is property of someone
else."
You request my opinion whether
such warehouses must be licensed and
bonded.
Section 3592.1, Revised Codes of
Montana, 1935, provides, in part:
"That all persons . . . operating
any public warehouse or warehouses
... and which hold themselves out
to the public as receiving agricultural seeds of any kind for storage
for the public, shall . . . pay . . . a
license fee. . . ."
Section 3592.2, requires the giving
of a bond, "in such sum as the commissioner may require, conditioned
upon the faithful performance of the
acts and duties enjoined upon them by
law."
Section 3592.7, provides, "That the
storage of agricultural seed under the
terms of this act shall constitute a
bailment and not a sale and upon re,turn of the warehouse receipt to the
proper warehouseman properly endorsed, and upon payment or tender
of all advances and legal charges the
holder of such warehouse receipt shall
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be entitled to, and it shall be compulsory for the warehouseman to deliver
to such owner and holder of the warehouse receipt, the identical agricultural seed so placed in said warehouse
for storage."
It is very evident that the intention
of the legistlature in enacting these
statutes was to protect the person who
delivers agricultural seed to a warehouse to the extent that the warehouseman shall safely keep such seed
and return the same to the·owner upon
demand and payment of all charges,
The statute makes the delivery and redemand and payment of all charges.
ceipt of such seed a bailment and enjoins upon the receiver the duty to return the same to the owner.
While it is true that the statute
does not specifically provide for a
bond under the facts as you have
given them, viz., delivery for cleaning
and return to owner by the warehouseman, yet it is reasonable to assume
that when the warehouseman receives
such seed for this purpose and under
those circumstances, at least for the
time such seed is in his possession,
there is a bailment created and the
obligation to return the seed or purchase it from the owner. During the
time it is in the possession of the
warehouseman, under his bailment, he
is liable to the owner for the safekeeping of such seed.
Regardless of whether or not the
warehousemen "hold themselves out
to the public as receiving agricultural
seeds . . . for storage, . . ." yet the
mere fact that they do receive ag-ricultural seed for storage, for the time
at least that they are cleaning the
same, they are to this extent warehousemen within the meaning of Section 3592.1, Revised Codes of Montana,
1935, and must comply with this act
with regard to license and furnishing
bond.
It is, therefore, my opinion that a
warehouseman who receives agricultural seed for storage during the time
the same is being cleaned with the
understanding that the same is to be
returned to the owner when cleaned,
or purchased by the warehouseman,
must procure a license as required by
Section 3592.1, Revised Codes of Montana, 1935, and furnish a bond as re-
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quired by Section 3592.2, Revised
Codes of Montana, 1935.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 119
Elections,
Held:

Primary-Filing-Offices
and Officers

Since there is no public office
in being for which a candidate
is toO be nominated, other than
county atrorney and oounty
oommissioner, the clerk cannot lawfully accept such nominating petitions in the usual
way and collect: the fees therefor.
June 12, 1948

Mr. George D. Ore
County Attorney .
Petroleum County
Winnett, Montana
Dear Mr. Ore:
You have informed me that certain
electors in Petroleum County desire
to file petitions for nomination to offices in Petroleum County which are
not presently erective offices, Petroleum County being under the Managerial form of government and said
offices being filled by appointment of
the county manager. You state Petroleum County is to vote at the primary election in July on whether they
will remain under the managerial form
of government or return to the former
form of government.
Your question is, "Can the clerk
lawfully accept such nominating petions in the usual way, collect the required fee, etc.?"
At the present time there are no
such elective offices in Petroleum
County as those for which said electors desire to file. There is no certainty that there will be at any time
in the future. The most there is is a
contingency. Such offices may be established as a result of the special
election to be held at the same time
as the July primary. The offices are
not in esse now nor will they be at the
time of the primary election.

Section 640, Revised Codes of Montana, 1935, as amended by Chapter 27,
Laws of 1945, provides in part:
"Petitions for Nomination to be
Filed. Any person who shall desire
to become a candidate for nominatlon to any office under this law
shall send by registered mail, or
otherwise, to the secretary of stat.e,
county clerk, or city clerk, a petition for nomination, signed by himself, accompanied by the filing fee
hereinafter provided for, and such
petition shall be filed and shall be
conclusive evidence for the purpose
of this law that such elector is a
candidate for nomination by his
party. . . . " (Emphasis supplied).
The section specifically provides the
petition of nomination is to be filed
"for an office under this law." Nowhere is there any authority for the
clerk's receiving petitions for offices
other than those covered by the direct
primary law from anyone desiring to
be a candidate for nomination at the
primary election.
Section 632, Revised Codes of Montana, 1935, provides:
"On the third Tuesday of July
preceding any general election (not
including special elections to fill vacancies, municipal elections in towns
and cities, irrigation district and
school elections) at which public
officers in this state and in any district or county are to be elected, a
primary nominating election shall
be held in accordance with this law
in the several election precincts
comprised within the territory for
which such officers are to be elected
at the ensuing election, which shall
be known as the primary nomination election, for the JlUrpose of
choosing candidates by the politicaJ,
parties, subject to the provisions of
this law, for senator in Congress"
and all elective state, district and
county officers, and delegates to any
constitutional convention or conventions that may hereafter be called,
who are to be chosen, at the ensuing election wholly by electors
within this state, or any subdivision
of this state, and also for choosing
and electing county central committeemen by the several parties
subject to the provisions of this
law." (Emphasis supplied).

