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OPINIONS OF THE ATTORNEY GENERAL

It is a well established principal of
law that a Board of County Commissioners has only such powers as are
expressly granted it by statute, or
such powers as are necessarily implied
to carry out those specifically granted. It is also well established that
such a board to justify its action in
any respect must point to a specific
statute granting it authority.
State ex reI. Blair v. Kuhr
86 Mont. 377, 283 Pac. 758
Judith Basin County ex reI.
Vralsted v. Livingston
89 Mont. 438, 298 Pac. 356

In the expenditure of county funds,
the Board is guided and bound by the
provisions of the Budget Act, (Sections 4613.1 to 4613.10, inclusive, Revised Codes of Montana, 1935) and is
limited in expenditures in the several
items of the budget as finally adopted.
Section 4613.5 specifically provides:
"The estimate of expenditures,
itemized and classified as required
in section 4613.2 shall constitute the
appropriations for the county for
the fiscal year intended to be covered thereby, and the county commissioners, and every other county
official, shall be limited in the makof expenditures or incurring- liabilibilities to the amount of such detailed appropriations and classifications, respectively; ... " (Emphasis
mine).
In the Budget in question, the
Board set out the detailed appropriation under the item "Capital Outlay,"
a specific sum for a specific purpose,
to-wit, purchase of an addressograph.
There was no indication anywhere in
the Budget as adopted that any sum
was to be used for installing a heating
boiler, plumbing and/or radiators. It
is provided in Section 4613.2, "Expenditures for capital outlay shall set
forth and describe each object of expenditure separately."
'The fact that the contemplated
action may be in the best interest of
the county is not an admissable argument. The doctrine of expediency
does not enter into the construction
of statutes." (Franzke v. Fergus
County, 76 Mont. 150, 158, 245 Pac.
962.)
The Budget act provides for the
preparation of a preliminary budget
and for a hearing thereon on the

Wednesday immediately preceding the
second Monday in August (Section
4613.4), "at which any taxpayer may
appear and be heard for or against
any part of such budget." This section further provides that the board
may, and upon request of any taxpayer, shall call in any official for
questioning relative to any item of
said budget. The evident purpose of
these provisions is to give the taxpayer the opportunity to object to the
expenditure of the funds for any specific object or purpose. At any rate,
it is obvious that the legislature intended that the taxpayers have the
opportunity to know what the officials
intended to spend the money for, and
were afforded an opportunity to object if they so desired. A taxpayer
might not object to the purchase of
an addressograph 'for use of the county, but might object to the spending
of money from this item for installation of a boiler, or radiators.
It is, therefore, my opinion that
funds appropriated under the budget
and specifically detailed under the
budget item "Capital Outlay," for the
specific purpose of "purchasing an addressograph," may not be used for
any other purpose during the fiscal
year for which appropriated.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opinion No. 115
Schools Held:

Hig-h School BuildingDistricts

The commission which divides
the county into hig-h school
building- districts under the
provisions of Chapter 275.
Laws of 1947, must divide fhe
whole county without omittingany portion and may create
high school building- districts
which, at the time of the division, do not have high
schools.
April 27, 1948

Mr. Denzil R. Young
County Attorney
Fallon County
Baker, Montana
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Dear Mr. Young:
You ave requested my opinion as to
whether a portion of the county may
be left out of the division of the county into· high school building districts
by the commission which proceeds under the provisions of Chapter 275,
Laws of 1947. You advise me that
the citizens in a part of your county
object to the inclusion of the area in
which they live in either of two proposed high school building districts
as the citizens contemplate the re~
establishment of a high school in that
area.
Section 2 .of Chapter 275, Laws of
1947, states ill part:
"In all counties having a high
school, or high schools, a commission consisting of the county commissioners and the county superintendent of schools shall at the request of any high school board of
trustees in the county, divide the
county into high school districts for
the purpose of this act, after hearing."
It is to be noted that the above
quoted provides that the commissiou
shall "divide the county into high
school districts," and the use of such
phrase means the whole county without omission must be divided. To permit a portion of the county to be left
out of the division would lead to
abuses and in many instances unfair
taxation. All of the provisions of
Chapter 275 give the commission
broad powers and while the initial step
fo: the division of the county is instituted by the trustees of a' high
school ~thin the county, yet there is
no requIrement that all of the districts created by the commission have
a high school in existence at the time
of the division.
In your letter you state that a high
school was in existence in the area
from which protests arise and that the
electors in such portion of your county
desire that their community be designated as a high school district with
the view that a high school will be established. As was observed in Pierson
v. Hendrickson, 98 Mont. 244, 38 Pac.
(2d) 991, the purpose of the school'
building district law is to permit consolidation of common school districts
for construction purposes. Section 5
of Chapter 275 state specifically that
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one of the purposes of the act is to
permit construction of high schools.
The creation of a high school building district which does not have a high
school in existence at the present time
would encourage the establishment of
a high school in that the construction
of the necessary buildings would be
made easier. In fact, it appears that
a liberal interpretation of this law
would encourage the improvement of
our school system.
The previously quoted portion of
Section 2 of Chapter 275, indicates the
legislative intent that an existing high
school is not necessary for each high
school district. The section reads, in
p~rt, that "In all counties having a
hIgh school . . . a commission . . .
shall . . . divide the county into high
school district . . . . " In other words,
the language used contemplates that
counties having only one high school
~hall be divided, if the proper request
IS made, and the fact that there is only
one high school would not preclude
such division. .
In determining the boundaries of a
high school building district since the
e~tire county is being dividep, a distrIct may be created wherein no high
school at present exisits, and no immediate plans to build have been formulated, but which building district
is to be utilized when conditions warrant a building program.
The prohibition found in Section
1023, Revised Codes of Montana 1935
against the creation of school di~trict~
between March and July applies to the
districts authorized by Chapter 275.
The legislature has given us this law
and it is mandatory on the part of
the commission. The law as it stands
may not be desirable, but the relief is
to apply to the legislature to amend
or repeal.
It is, therefore, my opinion that the
commission which divides the county
into high school building districts under the provisions of Chapter 275,
Laws of 1947, must divide the whole
county without omitting any portion
and may create high school building
districts which, at the time of the division, do not have high schools.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

