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truck or any other county
owned motor vehicle, from a
warehouse to and from the
location where work is being
done, is working time and
comes within the meaning of
a day's work" as that term is
is used in the statute.
February 9, 1948
Mr. Albert H. Kruse, Commissioner
Agriculture, Labor & Industry
Capitol Building
Helena, Montana
Dear Mr. Kruse:
You have requested my opinion on
the following question:
"Is the time spent by a county
road employee in moving road
equipment or in driving a truck or
any other county owned motor vehicle, from a warehouse to and from
the location where work is being
done, considered working time?"
Section 3079, Revised Codes of
Montana, 1935, as amended by Chapter 135, Laws of 1943, provides, in
part:
"A period of eight hours shall
constitute a day's work in all works
and undertakings carried on or
aided by any municipal, county, or
state government, . . . "
It would seem that the answer to
your question depends upon the meaning of the term "working time." While
we do not find any definition of such
term, taking both together in their
ordinary meaning, it would seem to
mean time in which work is being performed.

I must assume that the workman is
required by the employer as part of
his duties, or work, to take charge of
the motor vehicle where located at the
beginning of the work day, start it in
operation and move it to the location
where the actual labor is being performed, and at the close of the day, to
move it back to the warehouse where
it is kept over night. I must also assume that the operation of the vehicle
is the duty or work of the particular
employee. It would seem logically to
follow then that each and all of these
steps come within the "day's work"
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and hence must be performed within
the statutory limitation of eight
hours.
It is, therefore, my opinion that
time spent by a county road employee
in moving road equipment or in driving a truck or any other county
owned motor vehicle, from a warehouse to and from the location
where work is being done, is working
time and comes within the meaning
of a "day's work" as that term is
used in the statute.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Optnion No. 104
Offices and Officers-CitiesVacations.
Held:

Since the amendment of
Section 5025, Revised Codes of
Montana, 1935, a city clerk
may not draw more money
from the city for salary and
compensation than that provided by ordinance for the office of city clerk, regardless of
whether or not he tak~ his
vacation or performs additional duties not ordinarily
identified with the office of
city clerk.
2. A public officer may not
claim additional compensation
for a vacation not taken where
there is no statutory authority
for such claim.
3. City
officers receiving
payment of increase in salary,
not authorized by law, mnst
make refund of the unauthorized amount to the clty.
1.

February 27, 1948
Mr. W. A. Brown
State Examiner
Capitol Building
Helena, Montana
Attention:
Mr. A. M. Johnson, First
Assistant State Examiner
Dear Mr. Brown:
You have ~ked my opinion on the
legality of the payment indicated by
the following facts:
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"The examination of a cij:.y revealed that Claim No. 17331 was
paid June, 1947, to the City Clerk
for 'Accumulated vacation due to
absence of City Eng. 1943-44-45-46,
$550.00.' "
Since the city has the aldermanic
form of government, Section 5025, Revised Codes of Montana, 1935, governs the salary of the city clerk for
the years 1943 and 1944, and the 1945
amendment of that section governs
for the years 1945 and 1946.
Section 5025, Revised Codes of Montana, 1935, as amended by Chapter
124, Laws of 1945, provides, in part:
"The annual salary and compensation of the city or town clerk
must be fixed by ordinance, and in
cities of the first class must not exceed thirty-six hundred ($3,600.00)
dollars; in cities of the second class
must not exceed twenty-four hundred ($2,400.00) dollars. The compensatIon above provided for shall
be in full for all services rendered
by any such clerks in any and every
capacity... ." (Emphasis mine.)
This section, as amended, leaves no
doubt as to the intent of the legislature. The compensation provided by
the ordinance is the limit the clerk
may draw from the city for his services in whatever capacity performed,
whether only for the duties of the
clerk, or for any additional duties
usually performed by other officers
or employees.
Therefore, it is my opmIOn, since
the amendment of Section 5025, Revised Codes of Montana, 1935, a city
clerk may not draw more money from
the city for salary and compensation
than that provided by ordinance for
the office of city clerk, regardless of
whether or not he takes his vacation
or performs additional duties not ordinarily identified with the office of
city clerk.
The years of 1943 and 1944 are
governed by Section 5025, Revised
Codes of Montana, 1935, which provided, in part:
"The annual salary and compensation of the city clerk must be
fixed by ordinance, and in cities of
the first class must not exceed

twenty-four hundred dollars, which
is for all services rendered by him
in any capacity; in cities of the
second class must not exceed fifteen
hundred dollars; in cities of the
third class must not exceed twelve
hundred dollars, which compensation, for cities of the second and
third class, includes services rendered by him as city attorney; ... "
In interpreting this section, this office held in Opinion No. 181, Volume
18, Report and "Official Opinons of
the Attorney General:
"If a city clerk in a city of the
second class should render services
as assistant city engineer there is
nothing in Section 5025, R.C.M.
1935, to prevent the city from paying for such services in addition to
the maximum salary fixed by the
statute for services as city clerk."

Section 5025, before amendment, did
not provide the same limitation on the
amount to be paid city clerks for additional services in cities of the second
and third class as it did in the case of
cities of the first class and towns.
Therefore, prior to the amendment,
city clerks in cities of the first class
were under the same limitation as under the amendment whereas city
clerks in cities of the second and third
class were not under the limitation
that their compensation, as fixed by
ordinance, should be for "all services
rendered by him in any capacity."
Under the facts stated, the extra
compensation was received by the city
clerk for "Accumulated vacation."
This brings up the question of vacations for city employees. Montana
law does not provide for vacations for
city and county officers and employees. In Opinion No. 398, Volume 15,
Report and Official Opinions of the
Attorney General, this office held:
"While there is no express provision in our statutes relating to vacations, it is my opinion that an
officer or deputy whose office is determined by law and whose salary
is fixed by law, which the commissioners have no right to increase
or diminish, should be permitted to
take a reasonable vacation for recreation or for the benefit of his
health at a time when the work in
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the office will permit it with no additional cost or loss to the county."
While the above opinion holds that
officers or deputies "should be permitted to take a reasonable vacation,"
it does not suggest that the officer
should have a vacation as a matter of
right. A public officer may take his
vacation or decline to take it as he
likes, (In re Croker (1903) 175 N. Y.
158, 67 N.E. 307) but if he does not
take it he has not such a right in it
that he may demand or accept additional compensation for the time
worked which might have been spent
on vacation with pay.
It is, therefore, my opinion a public
officer may not claim additional compensation for a vacation not taken
where there is no statutory authority
for such claim.

City officers receiving payment of
increase in salary, not authorized by
law, must make refund of the unauthorized amount to the city. (See
Opinion 126, Volume 20, Report and
Official Opinions of the Attorney
General.)
Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 105
County Commissioners-Fire
Districts, Establishment ofLevy-Tax, Special.
Held:

Where a board of county commissioners establishes a fire
district and makes the special
levy as provided in Section
5148, Revised Codes of Montana, 1935, as amended, the
levy is impressed upon all of
the property as exp.ressed in
Section 17 of Article XII of
the State Constitution, and
Section 16, Revised Codes of
Montana, 1935, and includes
both real and personal property.
March 13, 1948

Mr. William Lessley
County Attorney
Gallatin County
Bozeman, Montana
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Dear Mr. Lessley:
You have requested my opinion as
to the meaning of Section 5148, Revised Codes of Montana, 1935, as
amended by Chapter 118, Laws of
1945, as amended by Chapter 97, Laws
of 1947, as to the property upon which
the special tax in such an established
district is imposed.
Section 5148 is a part of Chapter
392, Volume 2 of the Codes of 1935,
and as amended and now appearing in
Chapter 97, Laws of 1947, is, in part,
as follows:
"The board of county commissioners is hereby authorized to establish fire districts in any unincorporated territory, town or village whenever requested in writing
so to do by the owners of fifty per
cen t ( 50 % ) or more, of the area
included within the proposed district and who constitute a majority
of the taxpayers who are freeholders of such territory, town or village, and whose names appear upon
the last com pIe ted preceding
assessment roll; and at the time
of the annual levy of taxes may
levy a special tax upon all property
within such district for the purpose
of buying apparatus, etc ... " (Emphasis supplied).
It is apparent from the language
used in the foregoing quoted part of
Section 5148, as amended, that the
intent of the legislature was to impose the special tax upon "all property
within the district."
The word "property" as used in our
State Constitution for taxation purposes is defined in Section 17 of Article XII as follows:
"The word property as used in
this article is hereby declared to include
moneys,
credits,
bonds,
stocks, franchises and all matters
and things (real, personal and
mixed) capable of private ownership, but this shall not be construed
so as to authorize the taxation of
the stocks of any company or corporation when the property of such
company or corporation represented
by such stocks is within the state
and has been taxed."
It is further noted that Section 16,
Revised Codes of Montana, 1935, de-

