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in detail'. or 'reckon up singly'; 'to 
tell'; ·to recount·; 'to relate· ... 

In the statute in question. the Mon
tana legislature went farther and re
quired "direct enumeration." This is 
also significant. "Direct.. is defined 
in Black's Law Dictionary. page 580. 
as: 

"Immediate; proximate; by the 
shortest course; without circuity; 
operating by an immediate connec
tion or relation. instead of operating 
through a medium; the opposite of 
indirect." 

Thus. taking the language of the 
statute in its usual and proper mean
ing. a census. to be the basis of class
ification of a city. must be a listing 
of the inhabitants and this must be 
done by going directly to the people 
for the county and cannot be made 
"through a medium" of some other 
list or source. 

"When a power is conferred upon 
a municipal corporation and the 
mode in which it is to be exercised 
is prescribed. by the statute or an 
independent Act. such procedural 
method must be followed. (Carlson 
v. City of Helena. 39 Mont. 82. 17 
Ann. Cas. 1233. 102 Pac. 39; Shap
ard v. City of Missoula. 49 Mont. 
269. 270. 141 Pac. 544; Stadler v. 
City of Helena. 46 Mont. 128. 139. 
127 Pac. 454. 458.)" State v. Dry
burgh. 62 Mont. 36. 47. 

Section 4960 provides a method of 
changing the classification of a city. 
That is the only manner in which 
the classification can be changed. The 
classification is to be based on a cen
sus and in order to qualify under the 
act. the census must be either the 
federal census or a "direct enumera
tion of the inhabitants thereof made 
by the state or municipal corpora
tion." Figures arrived at in any other. 
manner do not comply with the statu
tory requirements. 

A city council does not have power 
to pass a resolution changing the 
classification of a city. based on popu
lation figures which do not comply 
with the statutory requirements set 
down by the legislature. and such 
resolutions is of no effect. The Cali
fornia Court. in a case almost iden
tical on the facts, Cothran v. Cook, 

146 Cal. 468, 80 Pac. 699, had this to 
say: 

" ... but we have not been cited 
to any statutory provision under 
which a board of supervisors may 
determine or declare by its ordin
ance the population of a township; 
and it is very clear that without 
such authority an ordinance of that 
nature is entitled to no more con
sideration as evidence of the popu
lation of such township than would 
be a similar declaration by any 
other body of individuals." 

Therefore. it is my opinion the 
classification of a city cannot be 
changed without a census having first 
been made in compliance with the pro
visions of Section 4960, Revised Codes 
of Montana. 1935, and that "direct 
enumeration" as used in that section 
means an accurate count of the popu
lation by the direct counting of the 
individual inhabitants of the city. 

Sincerely yours, 
R. V.BOTTOMLY. 
Attorney General 

Opinion No. 101 

Cooperatives ~ Foreign Corporations 
--Corporate Finn Name. 

Held: A foreign corporation cannot 
qualify and do business in the 
State of Montana as a foreign 
corporation, using the tenn co
operative as a part of its cor
porate finn name. To do 
business as a cooperative in 
flIe State of Montana said 
corporation must incorporate 
under the provisions of the Re
vised Codes of Montana, 1985. 

January 29, 1948· 

Hon. Sam W. Mitchell 
Secretary of State 
Capitol Building 
Helena, Montana 

Dear Mr. Mitchell: 

You have presented the following: 
"The Pacific Supply Cooperative, 

organized under the laws of the 
State of Oregon, desires to enter 
Montana and qualify as a foreign 
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corporation by establishing ware
houses and other facilities in this 
State. Its local farm cooperative 
units will be organized under Mon
tana laws relating to farmer co
operatives, and it will act only and 
sell its supplies by and through such 
local co-operative agencies. Pacific 
Supply Cooperative has no net in
come of its own; all net margins be
ing allocated and credited annually 
to the member units on the basis of 
their respective patronage." 

Under the above-stated facts you 
seek an official opinion whether the 
Pacific Supply Cooperative may be 
permitted to qualify and do business 
in the State of Montana as a foreign 
corporation. 

Attorneys for said Pacific Supply 
Cooperative present the view that, 
"in legal contemplation, it would seem 
that the spirit of Section 6394, Revised 
Codes of Montana, 1935, will be ob
served through admission of Pacific 
Supply Cooperative to do business in 
this State, as the business is actually 
that of the member units, and Pacific 
being a non-profit agency is merely 
the conduit or agency through which 
all of its business is transacted." 

They have referred you to the pro
visions of Section 3920, Remington 
Revised Codes, somewhat similar to 
the provisions of our Section 6394, 
supra, which reads as follows: 

"No corporation or association or
ganized or doing business for profit 
in this state shall be entitled to use 
the term 'cooperative' as a part of 
its .. corporate .. or .. other business 
name or title, unless it has com
plied with the provisions of this 
act; and any corporation or asso
ciation violating the provisions of 
this Section may be enjoined from 
doing business under such name at 
the instance of any stockholder or 
any association legally organized 
hereunder." 

Cooperative Associations in Mon
tana are governed by the provisions 
of Chapter 38, Volume 3, Revised 
Codes of Montana, 1935. As to the 
particular question involved, it would 
appear that Section 6394, supra, is 
directly in point and definitely settles 
the issue. Said Section provides: 

"No association, person, firm, 
corporation, or co-partnership here
after organized or doing business 
in this state shall be entitled to use 
the term 'co-operative', 'co-opera
tion', 'co-operator' as a part of his, 
their, or its corporate firm, asso
ciation, or other business name or 
title, unless incorporated under and 
in compliance with the provisions 
of this chapter; nor shall any cor
poration, incorporated under the co
operative laws use the term 'farm
ers' when less than one-half of its 
stockholders or members are farm
ers by occupation." 

The Washington Statute, Section 
3920, supra, uses the words, "No cor
poration or association organized or 
doing business for profit in this state 
shall be entitled to use the term 'co
operative' as a part of its corporate or 
business name or title, unless it has 
complied with the provisions of this 
act; ... " while our statute, Section 
6394, supra, provides that, "NO as
sociation, person, firm, corporation 
or copartnership hereafter organized 
or doing business in this state shall 
be entitled to use the term 'coopera
tive', 'co-operation', 'co-operator,' as 
a part of his, their or its corporate 
firm . . . name .. . unless incor
porated under and in compliance with 
the provisions of this chapter; .... " 
(Chapter 38, Vol. 3, Revised Codes of 
Montana, 1935). 

Thus it can be seen that the ques
tion of profit or non-profit does not 
enter into the question here involved, 
insofar as the provisions of said Sec
tion 6394, supra, are concerned. 

In construing Section 6394, supra, 
the legislative intention controls, ang 
such intention is determined from the 
language employed. (McNair v. 
School District, 87 Mont. 423, 288 Pac. 
188.) 

The language used in said Section 
6394 is plain, simple, direct and un
ambiguous, therefore it would appear 
that it does not require construction. 
(Great Northern Utilities v. Public 
Service Comm., 88 Mont. 180, 293 
Pac. 294.) 

Courts will not read into statutes 
words necessary to make it conform 
to supposed intention of the legisla-
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ture. (Mills v. State Board of 
Equalization, 97 Mont. 13, 33 Pac. 
(2d) 563.) 

Nor will the Courts insert what has 
been omitted or omit what has been 
inserted. (State v. Certain Intoxi
cating Liquor, 71 Mont. 79, 227 Pac. 
472; 19 Attorney General's Opin
ions, 390, 392, Opinion No. 240; See 
also: Section 10519, Revised Codes of 
Montana, 1935.) 

It is, therefore, my opinion that the 
Pacific Supply Cooperative cannot 
qualify and do business in the State 
of Montana as a foreign corporation, 
using the term 'corporative' as a part 
of its corporate firm name. To do 
business as a cooperative in the 
State of Montana said corporation 
must incorporate under the provisions 
of the Revised Codes of Montana, 
1935. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 102 

Board of Food Distributors, Authority 
of-Montana Trade Commission

Conference, Authority to Call
Funds, Authority for Expendi

ture--Unfair Practices Act. 

Held: If, in the judgment of the 
State Board of Food Distribu
tors, Ex Officio Montana 
Trade Commission, a confer
ence will aid the Commission 
in carrying out the purposes 
of the Act, it is within the im
plied powers of the Commis
sion to provide by rule for the 
calling and holding of such a 
conference. Expenses neces
sary for such a conference 
would come within the term 
"operation" as used. in the ap
propriation bill and therefore 
may be paid from the appro
priation made to the Commis
sion. 

February 9, 1948 

State Board of Food Distributors 
Ex Officio Montana Trade 
Commission 
Helena, Montana 

Gentlemen: 

You have requested my oplDlOn as 
to the authority of your board to call 
a conference with reference to whole
sale prices within the State of Mon
tana, under the Unfair Practices Act, 
and to expend funds of the commis
sion in defraying the expenses of such 
conference. You have advised me as 
follows: 

"This application, although in
formal, was made under the pro
visions of Rule XXVII of the estab
lished rules of the Montana Trade 
Commission. This rule provides 
that the Commission may call such 
a conference after reasonable pub
lic notice of the time and place, and 
that a transcript of the conference 
proceedings shall be made and filed 
in the office of the Commission. 

"This procedure, set up by Rule 
XXVII will require the expenditure 
of public funds for the compilation 
of the transcript and the public 
notices .... " 

Rule XXVII promulgated by your 
commission insofar as pertinent here, 
provides: 

"(s) Purpose. The Unfair Prac
tices Act Conference procedure has 
for its purpose the establishment, 
by the Commission, of rules in the 
interest of more efficiently admin
istering the Unfair Practices Act. 
This procedure affords opportunity 
for voluntary participation by in
terested parties in the formulation 
of rules to provide for adjusting 
trade practices in conformity to the 
Unfair Practices Act. These rule.s 
may also contain provisions to fos
ter and promote fair competitive 
conditions and to establish stand
ards of ethical business practices in 
harmony with public policy under 
the provisions of the Unfair Prac
tices Act of Montana." 

Section 14 of Chapter 80, Laws of 
1937, known as the "Unfair Practices 
Act," provides: 

"The legislature declares that the 
purpose of this act is' to safeguard 
the public against the creation or 
perpetuation of monopolies and to 
foster and encourage competition, 
by prohibiting unfair and discrim" 
inatory practices by which fair and 
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