
12 OPINIONS OF THE ATTORNEY GENERAL 

fies within the provisions of Chapter 
142, Laws of "1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General. 

Opinion No. 10 

Post-War Funds-Funds, Post-War­
Road and Bridge Fund-Taxes, 

Post-War. 

Held: That under Chapter 69, Laws 
of 1945, and Section 3 thereof, 
no expenditures for any pur­
pose whatever shall be made 
from the special road and 
bridge fund provided for 
therein, by the board of county 
commissioners of any county 
in the state until after the 
date proclaimed by the Presi­
dent or by Congress as the 
date of the termination of the 
existing war emergency. 

January 21, 1947. 
Mr. W. G. Gilbert, Jr. 
County Attorney 
.Beaverhead County 
Dillon, Montana 

Dear Mr. Gilbert: 

You have advised me that the coun­
ty commissioners of Beaverhead 
County are desirous of obtaining for 
use at the earliest possible moment, 
for needed bridge and road work, the 
monies made available under Chap­
ter 69 of the Laws of 1945. You in­
quire as to when those funds may be 
made available under the terms of 
Chapter 69 of the Laws dE 1945. 

It was undoubtedly the purpose of 
the legislature in enacting Chapter 
69, Laws of 1945, to provide post-war 
funds for the purposes therein set 
forth, to take up the slack of employ­
ment they felt would be in existence 
upon the termination of the war emer­
gency. I think this is a fair deduction 
from the reading of the title and the 
act as a whole. 

Also ,it was felt repair work and 
bridge work, and other construction 
during the war years would be neg­
lected because of the lack of funds 
and the impossibility dE getting ma­
terials. In Section 1 of the act the 

legislature stated the purpose as fol­
lows: 

"For the purpose dE accumulating 
and providing post-war funds for 
the construction, improvement, re­
pair and maintenance of public 
highways and bridges following the 
date proclaimed by the President as 
the termination of the existing war 
emergency, or following the date 
specified by Congress as the date of 
such terination, the board of county 
commissioners of each county in 
this state may, in their discretion. 
levy and cause to be collected, dur­
ing each or either of the fiscal years 
beginning July 1, 1945 and ending 
June 30, 1946, and beginning July 1, 
1946 and ending June 30, 1947, a 
special tax upon the taxable prop­
erty in the county lying outside of 
the corporate limits of incorporated 
cities and towns, of not more than 
five (5) mills on the dollar ... " 

Again in Section 3 of the act the 
legislature uses mandatory language 
as follows: 

"No expenditures for any purpose 
whatever shall be made rfrom such 
special road and bridge fund until 
after the date proclaimed by the 
President or by Congress as the date 
of the termination of the existing 
war emergency." 

Again in Section 4 of the act like 
language is used. It is presumed that 
the legislature had in mind the proc­
lamation by the President of the 
United States of May 27, 1941, being 
No. 2487, which was a general and 
unlimited national emergency proc­
lamation, (55 Stats. at Large, page. 
1647,) and which proclamation set in 
motion a great many of the laws of 
the national government as well as 
laws of the several states. 

This unlimited national emergency 
proclamation has never been altered 
since it was proclaimed, either by the 
President or by Congress. 

On December 31, 1946, at 1 :19 P. M. 
there was filed the proclamation of 
the President of the United States, 
No. 2714, the pertinent part of which 
is as follows: 

"Although a state of war still 
exists, it is at this time possible to 
declare, and I find it to be in the 
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public interest to declare, that hos­
tilities have terminated. 

"Now, Therefore, I, Harry S. Tru­
man, President of the United 
States of America, do hereby pro­
claim the cessation of hostilities of 
World War II, effective twelve 
o'clock noon, December 31, 1946." 

There are many laws which this 
proclamation of the President term­
inated; there are many other wartime 
laws, both state and national, which 
this proclamation does not affect as 
the state of war still exists. There are 
other laws, both state and national, 
which will not be terminated until 
after the declaration of peace by the 
President or the Congress. 

Under Chapter 69, Laws of 1945, 
and Section 3 thereof, it is my opinion 
that no expenditures for any purpose 
whatever shall be made from such 
special road and bridge fund by the 
board of county commissioners of any 
county in the state until after the 
date proclaimed by the President or 
by Congress as the date of the term­
ination (if the existing war emer­
gency. 

What I have said, supra, in regard 
to Chapter 69, Laws of 1945, applies 
also to Chapter 131, Laws of 1945, 
and especially to Section 3 thereof. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General. 

Opinion No. 11 

Schools, Attendance Outside 
of District. 

Held: A school district may recover 
under the law the amount of 
the cost of educating a child 
in the elementary school from 
the school district of the 
child's residence when the 
requisite permission for at­
tendance had been given. 
A school district is not re­
quired to permit the attend­
ance of a child resident in 
another district at its ele­
mentary school when the child 
has not received the requisite 
permission for transfer from 
the county superintendent of 

the county of the child's resi­
dence. 

February 14, 194.7 
Mr. Herb. W. Conrad, Jr. 
County Attorney 
Pondera County 
Conrad, Montana 

Dear Mr. Conrad: 

You have requested my opinion con­
cerning the following: 

Prior to the school year of 1945-
1946 and within the time required by 
law the Board of Trustees of School 
District No. 19 in Pondera County 
gave its written permission for five 
elementary school children residing in 
School District No. 26 of Teton 
County to attend school in School 
District No. 19 of Pondera County. 
The superintendent of schools of 
Teton County gave her consent to 
the attendance of said children at 
School District No. 19. The budKet 
for School District No. 26 of Teton 
County included an item for the 
transfer of funds to pay the edu­
cational costs of the school in Pon­
dera County for the five children. 
but the county superintendent in 
Teton County did not notify the treas­
urer and request a transfer of the 
funds. You ask if the Pondera Coun­
ty School District may recover the 
amount due for the attendance of 
these children at the Pondera County 
School. 

You also advise there are children 
from Teton County who are attending 
school in Pondera County, but the su­
perintendent of schools of Teton Coun­
ty refused to grant permission for 
such attendance and the school dis­
trict in Teton County refuses to pay 
the costs for such attendance. 

Your questions come within the 
provisions of Chapter 203, Laws of 
1943, which provides in part: 

. "Children may attend public ele­
mentary schools ... in a district in 
an adjoining county ... when writ­
ten permission is secured from the 
Board of Trustees of the District 
in which they are to attend school 
and when written perission has been 
given by the county superintendent 
of schools of the County in whcih 
the children reside." 
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