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Therefore, upon issuance of the tax
deed to the county, all liens for taxes
then existing against the land were
extinguished, except those which were
specifically exempted under Chapter
63, supra. Personal property taxes
were not exempted. By the issuance
of the tax deed to the county in this
instance, the land was freed of all liens
for taxes, both real and personal.
In the facts given, it is not stated
when tax deed was issued to the
county.
However, this is immaterial
because after tax deed issued to the
county, there could be no taxes, either
personal or real, levied against the
property, and hence no lien could attach. The purchaser from the county,
therefor, obtains a clear title "free
of all incumbrances and clear of all
claims" except as provided in Chapter
63, supra.
As to your second question, I agree
with your conclusion that the delinquent personal taxes for the year 1941
which were a lien upon the real estate
cannot now be collected.
Our statutes provide a method for
the collection of taxes by sale of the
property. The Supreme Court of this
state has, on several occasions, held
the legislature having provided a
method for the collection of taxes, such
method is exclusive where adequate.
In the case of State v. Nicholson, 74
Mont. 346, 352, 240 Pac. 840, the court
said:
"An examination of our statutes
discloses that the steps to be taken
by the county treasurer in the collection of state and county taxes
made a lien upon real property, are
clearly and explicitly indicated. They
are pointed out in Chapter 173, Part
Ill, Revised Codes of 1921, as
amended by Chapter 96 of the Session
Laws of 1923. The requirements of
these statutes are mandatory. The
treasurer must advertise and sell the
real property as therein commanded.
He is not ,given the option to abandon a sale of the real property and
pursue the personal property of the
delinquent. The statutory procedure
for collecting such taxes being adeQuate, it is exclusive." (See also
~tate ex rei Tillman v. District
Court, 101 Mont. 176, 181, 53 Pac.
(2d) 107: Calkins v. Smith, 106
Mont. 453, 78 Pac. (2d) 74.)

In your statement of facts you state
"the right of the original taxpayer to
purchase such property for the amount
of taxes, penalty, and interest for
which the property was acquired by
the county is understood and conceded." As you do not state when the
property was acquired by the county
through tax deed, the question presents
itself as to the right of the former
owner to exercise a preferential right.
His right would depend upon the provisions of Chapter 144, Laws of 1945,
which chapter amends Chapter 171,
Laws of 1941. Under the provisions
of this chapter, the former owner's
right to preference depends upon when
the county obtained tax deed. This
office covered this subject fully in
Opinion No. 40, Volume 21, Report and
Official Opinions of the Attorney General, and I refer you to this opinion
on this point.
It is therefore my opinion that:
1. A tax deed issued to a county
passes title to the land in the county
free of all encumbrances and clear of
any and all claims, including lien for
personal property tax which had become a lien on the real estate of the
owner, except as provided in Chapter
63, Laws of 1937.
2.
That personal property taxes
which became a lien upon realty and'
were extinguished through tax deed
issued to the county, may not thereafter be collected.
3. Whether a former owner of tax
title property has a preferential right
to repurchase such property depends
upon the provisions of Chapter 144,
Laws of 1945.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General

Opinion No. 99.
Rural Improvement District~ounty
Commissioner-Improvement Districts,
Rural-Districts, Rural ImprovementWater Systems, District.
Held: The board of county commissioners has not the power or
authority to authorize one rural
improvement district to /permit
the use of its facilities by another rural improvement district and the two cannot enter
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into a contract to use the mains,
pumps and reservoirs' of an
existing water system of one
district for the benefit of both
districts, nor can I find wherein
the board of county commis.sioners would have any juris'diction in the matter.
November 27, 1945.
Mr. Melvin N. Hoiness
County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Hoiness:
You have requested my opinion
concerning a petition to the board of
county commissioners of your county
executed by real property owners in
"Rural Improvement District No. 63,
which requests permission for District
No. 63 to connect their water mains
with those of District No. 25. The
petition recites in part:
"Realizing that the property owners in Rural Improvement District
No. 25 have been, will be, and are
being, assessed for pumping equipment and reservoir, construction, as
well as primary mains, by means of
which water can be made available
to the undersigned property owners
and which could not be made available by any other practical means,
the undersigned property owners
agree that they are willing and desirous to be assessed proportionatelyon an acreage or other statutory
basis, for all maintenance and/or
construction charges for the year
1946 and all succeeding years that
may be found necessary to be levied
against said Rural Improvement District No. 25."
The proposed plan to connect the
mains of District No. 63 to those of
District No. 25 would result in the use
of the facilities of District No. 25 by
District No. 63. The above quoted
portion of the petition suggests that
additional construction on the facilities
of District No. 25 might be necessary
to furnish the water for District No.
63. This would me'!n that the assessment for ni~trict No. 25 would be in
n~rt for nistrict No. 63. Our SUDreme
Court in State ex reI. Malott v. Board
of County Commissioners, 89 Mont. 37,
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296 Pac. 1, considered special assessments on irrigation districts, and said:
"A tax is levied for the general
public good, and without special regard to the benefit conferred upon
the individual or property subject
thereto, while a special assessment
is levied to force payment for a benefit equal in value to the amount
thereof. The latter (assessment) is
not a tax of all the property within
a district for general purposes,
founded upon the benefits supposed
to be derived from the organization
of a government, but is a charge
upon specific property for a specific
purpose, founded upon benefit supposed to be derived by the property
itself."
It is apparent that an additional assessment on the property in District
No. 25 for the purpose of increasing
the facilities so that additional water
may be supplied for District No. 63
will not be of benefit to the property
owners of District No. 25. The petition provides that owners of District
No. 63 will be assessed proportionately for all maintenance and construction charges that may be levied against
District No. 25, and as a consequence
no greater burden will be placed upon
the owners of District No. 25, provided
the assessments are paid by the owners
in District No. 63.
If the plan proposed in the petition
constitutes a merger of the two districts. then statutory authority and
jurisdiction for the commissioners must
be found.
In Lewis v. Petroleum
County. 92 Mont. 563, 17 Pac. (2d) 60,
the court stated the rule:

"The principle is well established
that the board of county commissioners may exercise only such
powers as are expressly conferred
UDon it or which are necessarily implied from those expressed, and that
where there is a reasonable doubt
as to the existence of a particular
power in the board of county commissioners. it must be resolved
"lO'ainst the board, and the power denied."
Sections 4574-41103, inclusive. Revised Codes of Montana. 1935. as
amended. provide for the creation and
rel!ulation of rural improvement districts and there is no statutory author-
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ity for the merger in fact or merger
to create a new legal entity by two
districts. Also there is no authority
for one district to make its facilities
available to another district.
In 67 Corpus Juris 1220, the text
states:
"A municipality, supplying water
as a public utility beyond its boundaries, must be authorized to do so.
The general power of a municipality to provide a water supply for its
inhabitants does not include the right
to furnish water to the inhabitants
of other municipalities."
The foregoing states a principle that
is applicable here as the situation is
closely analogous. In other words, the
legislature has authorized the creation
of rural improvement districts, but has
made no provision for the merger of
two districts nor has it granted the
authority for one district to permit the
use of its facilities by another district
although the use of the facilities would
be compensated for.
It is therefore my opinion that the
board of county commissioners has not
the power or authority to authorize one
rural improvement district to permit
the use of its facilities by another improvement district and the two cannot
enter into a contract to use the mains,
pumps and reservoirs of an exisiting
water system of one district for the
benefit of both districts. Nor can I
find wherein the board of county commissioners would have any jurisdiction
in the matter.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 100.
Marriage Licenses-Clerk of Court,
Duty to Record Marriage Certificate&Counties-Record, Marriage Certificate.
Held:

Marriage certificate, after the
solemnization of the marriage,
should be recorded by the clerk
of the court who issued the license even though the marriage
ceremony was performed in another county.

November 28, 1946.
Mr. J. J. McIntosh
County Attorney
Rosebud County
Forsyth, Montana
Dear Mr. McIntosh:
In your recent letter you submit the
following:
The clerk of the court of Rosebud
County has requested you to secure
an opinion from our office as to
whether or not the clerk of the court
is required to record a marriage license where the license was issued
in Rosebud County, but the marriage
performed in Big Horn County, and
sent by the minister performing the
ceremony back to the clerk of the
court of Rosebud County.
Our statute contemplates the use of
a marriage license in the county where
issued as Section 5711, Revised Codes
of Montana, 1935, provides:
"Previous to the solemnization of
any marriage in this state, a license
for that purpose must be obtained
from the clerk of the district court
of the county wherein the marriage
is to take place."
In Opinion No.7, Volume 18, Report
and Official Opinions of the Attorney
General, this office held in regard to
the above section:
"The words of the statute are plain
and unambiguous and can only be
interpreted to mean that a license is
valid only in the county wherein it
is obtained."
The minister or other person authorized to solemnize a marriage has
the duty to examine the license and
ascertain if the license is being used
in the county where it was issued before performing the ceremony. However, if through inadvertence or mistake the license is used outside the
county where issued, the provisions of
Section 5719, Revised Codes of Montana. 1935. would be applicable. This
section states:
"No marriage solemnized before
any person professing to have authority shall be deemed or regarded
void. nor shall the validity thereof

