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purpose of the inspection act, and that
laws or acts must be rendered in view
as a result thereof, no protection would
of legislative intention and the history
be given to livestock owners as re()f such laws, keeping in mind at all
times that a presumption exists against .gards inspection.
It is therefore my opinion that Chap<:onstruction of a statute rendering it
ter 176, Laws of 1945, requires the inineffective or which would cause grave
spection of livestock before removal
public injury.
Construction of "in the ordinary con- from one county to another in cases
duct of his business" measured by the where such cattle are being sold or disposed of by the owner, with the exwhole context of the act in which it is
ceptions contained in subdivisions (a)
included so as to make it harmonious
and sensible must be limited to busi- and (b) of Section 1 of Chapter 176,
and !lo much of subdivision (c) as
ness, such as contracting, drayage or
general hauling, or in a like manner, pertams to movement by the owner for
the purpose of pasturing. feeding or
when livestock is utilized as a manner
changing the range thereof. The furor means of transportation. If it were
ther exception in subdivision (c) which
to be said that the "ordinary conduct
provides for movement from one
of his business" were to include any
ordinary business in which a cattleman county to the next adjoining coqnty
might engage, including the movement within the State of Montana when
such animal is used "in the ordinary
of his cattle from one county to the
next adjoining county within the State conduct of his business" must be construed as meaning when livestock is
of M'Qntana where such cattle are to
be sold or disposed of, the net result utilized by the owner or his agent as
transportation or motive power such
would be to invalidate the entire act.
The court in School District No. 18 as f~r contracting, drayage, or general
hauhng, or when hauled in truck or
of Pondera County v. Pondera County,
trailer ~y governmental agencies, and
89 Mont. 342, 297 Pac. 498, stated:
not to tnclude that construction which
would enable the owner "in the ordi"Presumption exists against the
nary conduct of his business" to drive
construction of statute rendering it
cattle from one county to the next
inactive, or which would cause grave
adjoining county where such cattle are
public injury."
to be sold or disposed of by the owqer.
Again in the case of Murray HosSincerely yours,
pital v. Angove, 92 Mont. 101, 10 Pac.
R. V. BOTTOMLY,
(2d) 577, the court said:
Attorney General
"Practical interpretation of ambiguous staute by executive departOpinion No. 97.
ment if acted on for a number of
years will not be disturbed, except
Livestock-Brands-Indians.
for very cogent reasons."
Held: Chapter 59, Laws of 1945,
The Montana Livestock Commission
amended by Chapter 176, Laws
and its agents entrusted with the adof 1945, covers and requires inministration of the act have for over
spection of cattle belonging to
25 'years enforced the inspection reguIndians, whether they be deemed
lations on movements of livestock
wards or not. when such cattle
from one county to the next adjoining
are being moved outside of a
county, and have, with respect to "in
reservation, within the State of
the ordinary conduct of his business"
Montana. and when such moveenforced such restricted meaning an:d
ment of cattle does not come
have only allowed exceptions ~nder
within exceptions as specified in
this particular provision when the liveSection 1, Chapter 176, Laws of
stock in question were being used as a
1945.
means of transportation or motive
power for the owner, or his agent in
November 21, 1945.
the pursuit of his business activitie;.
Mr. Paul Raftery, Secretary
. It can r(;adily be seen that any other
tnterpretatton of the phrase "in the
State Livestock Commission
ordinary conduct of his business"
State Capitol
would lead to the nullification of the
Helena, Montana

130

OPINIONS OF THE ATTORNEY GENERAL

Dear Mr. Raftery:
You have requested an opinion from
this office asking if Chapter 59, Laws
of 1943, as amended by Chapter 176,
Laws of 1945, requires inspection of
cattle from Indian reservations within
the state of Montana when such cattle
are outside of the reservation boundaries.
The question presented does not involve or present the issue of inspection within the boundaries of an Indian
reservation. It does, however, raise
the question of whether or not cattle
belonging to wards of the United
States government are subject to state
cattle inspection laws when such cattle
are being transported from an Indian
reservation through a portion of the
State of Montana over which the federal government does not maintain exclusive jurisdiction.
In the case of State v. Big Chief,
75 Mont. 219, 243 Pac. 1067, the court
in determining if the state had jurisdiction to punish for commission of a
misdemeanor which the United States
had never assumed to embrace within
its jurisdiction, stated:
"If defendant is a ward of the
government and the act was committed by him upon land to which
'the United States has relinquished
title, the state has jurisdiction and
the answer must be in the affirmative."
It was further stated in this case:
"Indians who have obtained their
citizenship through being allottees of
land, and who have obtained patents
in fee, are subject to state civil or
criminal laws."

The misdemeanor in question here
involving- the movement of cattle while
inside the boundaries of the state of
Montana and outside an Indian reservation is not dependent on the Indian's
status as a ward or patentee in fee of
his allotment. An Indian, regardless
of his status, violating the laws in this
respect when outside the reservation is
subject to state jurisdiction.
Issued cattle and their increase in
the reservation bear the brand of the
Indian Department and may not be
sold, exchanged or slaughtered except
by consent of the agent in charge.
The United States government in order
to protect such ownership may maintain an action in a federal court in

behalf of an Indian from whom issued
cattle have been unlawfully taken.
Opinion No. 357, Volume 19, Report
and Official Opinions of the Attorney
General, concerns state jurisdiction
over acts committed by Indians. It
was held in this opinion:
"If an act is committed by an
Indian who is a ward of the federal
government upon land to which the
United States has relinquished title,
the state has jurisdiction to punish
him for a misdemeanor not embraced
within the jurisdiction of the United
States."

The court in Ex Parte Moore, 28
S. D. 339, 133 N. W. 817, stated:
"Indians although living on a reservation and maintaining tribal relations are amenable to the laws of
the state when they are off the"reservation."
Again the court in State v. Y oupee,
!O3 Mont. 86, 61 Pac. (2d) 832 said:
"Indians though belonging to a
tribe which maintains a tribal organization occupying a reservation
within a state are amenable to state
laws as to criminal offenses against
such laws committed by them off
the reservation and within the limits
of the state, even though the crime
is committed against an Indian of
the same tribe."
Chapter 59, Laws of 1943, as amended by Chapter 176, Laws of 1945,
makes no exception as regards ownership of cattle to be inspected. It is
not possible to infer or interpret that
cattle belonging to Indians were to be
excepted from the provisions of these
acts.
It is therefore my opinion that Chapter 59, Laws of 1943, amended by
Chapter 176, Laws of 1945, covers and
requires inspection of cattle belonging
to Indians. whether they be deemed
wards or not, when such cattle are
being moved outside of a reservation,
within the state of Montana, and when
such movement of cattle does not come
within exceptions 'IS ~pecifipd in Section I, Chapter 176, Laws of 1945.
Sincerelv yours.
R.V. BOTTOMLY.
Attorney General

