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those voters who have th<; qualifica
tions for a voter at a general biennial 
election would be denied the right to 
vote. 

The construction to be placed on 
the words "every general election" as 
contained in Section 562, as amended, 
supra, must be limited to mean the 
general biennial election at which any
one possessing the qualifications speci
fied in Section 2 of Article IX of the 
Montana Constitution may vote. To 
hold otherwise would result in disfran
chising many registered voters for no 
neglect or fault of their own. 

Chapter 61, Revised Codes of Mon
tana, 1935, contains the general pro
visions pertaining to registration of 
electors. Section 562, the section under 
discussion herein, as amended, is in
cluded within this chapter. 

There is no indication that Chapter 
61, Revised Codes of Montana, 1935, 
envisage or contemplated reregistra
tion for failure to vote at an election, 
in which the property test was invoked 
in determining qualified voters, al
though it be deemed a general election 
for some purposes. There being no 
mention within this chapter of elec
tions to assess levies, when voters at 
such elections must be property owners, 
it is apparent that the section 
in question pertains only to those 
voters qualified as general electors. 
within the provisions of Section 2, 
Article IX, Montana Constitution, 
which specifies the qualifications of a 
voter at general elections, separately 
adding qualifications when the election 
involves a levy, debt or liability. 

It is evident that the application of 
Section 562, as amended, is to be lim
ited to general elections open to all 
electors qualified as a result of citi
zenship and residence, and was not 
intended to Include elections in which 
a property test was invoked in deter
mining voter qualifications. and in 
which an additional poll book was uti
lized. . 

The court. in the case of State ex 
reI. Eagye v. Bawden, et aI, 51 Mont. 
357. 152 Pac. 761, stated: 

. "In the absence of any property 
test for voters. a person who pos
sesses . the qualifications enumerated 
in Section 2, Art. 9, of the Consti
tution. and who is duly registered, is 
entitled fo vote without reference to 
hj~ oroperty holdings." 

To require reregistration of voters 
failing to vote after an election at 
which the property test was applied 
would involve the reregistration of all 
voters not possessing property but 
otherwise qualified to vote at biennial 
general elections. Such interpretation 
would create havoc and certainly could 
not have been contemplated. The 
plausible interpretation would be that 
a qualified voter who failed to vote at 
the general biennial election must re
register. 

It is therefore my opinion that in 
regard to reregistration, the construc
tion of the phrase "every general elec
tion" as contained in Section 562; Re
vised Codes of Montana, 1935, as 
amended, supra, must be said to apply 
only to the regular biennial general 
elections. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 93. 

Schools and School Districts.-Leases, 
School Property-Trustees, School, 
Duties of-Teacherage, Authority of. 
School District to Lease or Rent. 

Held: The board of trustees of a 
school district has the authority 
to lease a teacherage to a family 
as a residence provided the 
teacherage is not needed for the 
use of the school and also the 
occupancy by the tenant will 
not interfere with the operation 
and use of the facilities of the 
school and school grounds as a 
school. 

November 19, 1945. 

Miss Elizabeth Ireland 
Superintendent of Public Instruction 
State Capitol 
Helena, Montana 

Dear Miss Ireland: 

You have requested my opinion ask
ing if the board of trustees of a school 
district has the authority to lease or 
rent a teacherage to a family for a 
residence. . 

Section 1015, Revised Codes 'of Mon
tana. 1935, as 'am~nded, provides in 
part: 
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"Every school board unless other
wise specially provided by law shall 
have power and it shall be its 
duty ... 

"9. To hold in trust for their dis
trict all real or personal property 
for the benefit of the school thereof." 

The above quoted makes it the duty 
of the board of trustees to utilize the 
property of the school district pri
marily for the benefit of the schools. 

Section 1008, Revised Codes of Mon
tana, 1935, as amended by Chapter 206, 
Laws of 1939, defines the power of 
the board of trustees over the property 
of the district, and states in part: 

"The trustees of the district shall 
have the power to lease any property 
belonging to the district which is not 
being used for school purp6ses." 

This power to lease school property 
as granted in Section 1008, as amended, 
is broad in its terms, but must be con
strued in relation to other pertinent 
statutes defining the duties and powers 
of school trustees. 

Our Supreme Court in Register Life 
Insurance Co. v. Kenniston, 99 Mont. 
191, 43 Pac. (2d) 251, said: 

"Statutes which are not inconsist
ent with one another, and which re
late to the same subject matter, are 
in pari materia and should be con
strued together and effect given to 
both if it is possible to do so." 

In construing the two sections to
gether, the conclusion must be reached 
that the board of trustees has the 
power to lease a teacherage for a resi
dence, but in making the lease the 
trustees must bear in mind that the 
property in question is trust property 
which is for the benefit of the schools. 
If the occupancy of the premises by 
the tenants would interfere with the 
operation of the school in any way, 
then the trust reposed in the trustees 
would be violated. This is recognized 
in 47 Am. Jur. 345, where the text 
states: 

"Unquestionably, school directors 
have no authority to permit school
houses to be used for any purpose 
interfering with their use as schools, 
and any contract providing for such 
uses is void." 

It is th$!refore my opinion that the 
board of trustees of a school district 
has the authority to lease a teacherage 
to a family as a residence provided the 
teacherage is not needed for the use 
of the school and also the occupancy 
.by the tenant will not interfere with 
the operation and use of the facilities 
of the school and school grounds as a 
school. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 94. 

Taxation-Land, Tax Deed-Lien, Tax 
Contract of Sale of Tax Deed Land. 

Held: Taxes levied on land held by 
the county under tax deed and 
sold on contract as provided by 
statute do not become a lien on 
such land. but such taxes are 
extinguished and canceled upon 
a cancellation of the contract 
as provided by statute. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

November 19, 1945. 

You have submitted your opinion 
rendered to the county commissioners 
of your county concerning liens on 
tax deed property sold by the county 
under contract, which contract was 
subsequently canceled. It is your 
opinion that taxes assessed under the 
terms of the contract to the purchaser 
do not constitute a lien on the land 
after the contract has been canceled. 
I agree with your opinion. 

The facts considered are as follows: 
Tax deed was originally taken by the 
county on July 22, 1939; on October 
2, 1940, the land was sold under con
tract and went upon the tax rolls as 
directed by statute in March, 1941, in 
the name of the purchaser. No taxes 
were paid by the purchaser for the 
years 1941. 1942, 1943, 1944 or 1945, 
and the contract was canceled under 
its terms. The question submitted is 
whether or not the taxes assessed for 
the years specified are now a lien upon 
the land. 
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