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Such burial shaH not be made in any
burial grounds or cemetery, or in any
portion of any burial grounds or
cemetery, used exclusively for the
burial of pauper dead; provided, (I)
the expense of burial shaH be the
sum of one hundred fifty doHars
($150.00), to be paid by the county
commissioners of the county in
which the deceased was an actual
bona fide resident at the time of
death, and provided (2) that the
benefits hereof shaH not be available
in the case of any decedent whose
executor, administrator or heirs
waive the benefits hereof.
"In the event any such honorably
discharged person, male or female,
who shall have served in the armed
services of the United States, and
who is a resident of the State of
Montana, shall die while temporarily
absent from the state or COWlty of
his residence, then the provisions of
this act shall apply, and the burial
expenses not exceeding the amoWlt
herein specified shall be paid in the
same manner as above provided."
(Emphasis mine.)
This office held in Opinion No. 275,
Volume 19, Report and Official Opinions of the Attorney General:
"Under Section 4536. Revised
Codps of Montana. 1935. as amended
by Chapter 52, Laws of 1939. and following sections, it is mandatory on
Board of County Commissioners of
County of bona fide residence of deceased honorably discharged soldier,
sailor, marine or nurse who s~rved
in U. S. Army, Navv. Marine Corps,
or Army Reserve Corps to pay the
sum of $150.00 exoense of burial,
except where benefit is waived by
eXflcutor. administrator or heirs."
This office also held in Opinion No.
428, Volume 19, Report and Official
Opinions of the Attorney General:
"Accordinglv it will follow that,
in all cases where a veterans' burial
supervisor fails, refuses or neglects
to act, or for other reason does not
act in connection with the burial of
a veteran, any person may cause such
veteran to be interred at the cost of
$150.00 and receive reimbursement
for the same, if such amount was
expended by such person claiming
reimbursement.
In this event, a

showing of the eligibility of the interred person and the non-existence
or non-action of the veterans' burial
supervisor, as weH as the incurring
of the expense, should be required
by the board of county commissioners.
"There is no question the intent of
the law is to provide for the decent
interment of the bodies of those
persons who honorably served their
country in the armed forces or as
army nurses; and the legislature has,
determined to accomplish this end
the sum of $150.00-no more and no
less-shall be spent in each case.
Therefore, whether the interment is
accomplished by the veterans' burial
supervisor or by some individual in
lieu of such burial supervisor in the
event of his failure, refusal, neglect
or inability to act, the sum of $150.00
shall be spent on the burial."
See also in this connection Opinion

No. 433, Volume 19, Report and Official Opinions of the Attorney General.
It is therefore my opinion that the
county is liable for the $150.00 burial
expense as provided in the above quoted section and such amount must be
paid to the widow of said veteran, assuming of course that the burial expenses were paid by her to the extent
of the minimum amount and type as
specified in Section 4536, Revised
Codes of Montana, 1935, as amended,
supra. The county is obliged by specific statutory provision to pay the
$150.00 burial expense except in those
cases where the executor, administrator
or heirs waive the benefits of said
burial expense.
Sincerely yours,
R. V. BOTTOML Y.
Attorney General
Opinion No. 85.
Schools and School Districts-Budgets
Transfer of Pupils, transmittal of tuition funds for-County TreasurerPupils, Transfer of.
Held: A county treasurer is not authorized to transmit fWlds from
a high school district of tJie
residence of transfer pupils to
a different high school district
where the pupils attend school
unless requisite budget has been
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adopted as provided in Section
1263.8, Revised Codes of Montana, 1935, as amended. and
Section 1263.11, Revised Codes
of Montana, 1935, as amended,
and the transfer is authorized
and the requisite notice given to
the county treasurer by the
county superintendent of schools
of the pupils' residence and the
superintendent or principal of
the schools attended, within the
times and in the manner specified by Section 1262.81, Revised
Codes of Montana, 1935. as
amended.
October 23, 1945.
Mr. Chester E. Onstad
County Attorney
Powder River County
Broadus; Montana.
Dear Mr. Onstad:
You have requested my opinion concerning the following facts:
High school pupils resident in
Powder River County, Montana,
have attended high school in an adjacent high school district in Sheridan County, Wyoming. The Sheridan high school now requests payment for tuition of those students
who attended the Wyoming high
school during the school years 19421943, 1943-1944, a'1d 1944-19-15. The
county superintendent of schools of
Powder River County has authorized
the attendance of some of the pupils
in the Sheridan school. but the
county treasurer of Powder River
County was never advised the names
or number of pupils so authorized
to attend. The superintendent of
schools of Sheridan County has not
given written notice to the county
treasurer of Powder River County.
after July 1. 1943, of the names and
number of days attendance of Powder River County pupils in the Sheridan high school.
The staute applicable to the question
of payment of tuition is Section 1262.81,
Revised Codes of Montana, 1935, as
amended by Chapter 217, Laws of 1939,
and Chapter 219, Laws of 1943_
The payment of tuition for the school
year 1942-1943 would come under Section 1262.81, as amended by Chapter
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217, Laws of 1939, and the question of
payment for the school years 19431944 and 1944-1945 would come under
Chapter 219, Laws of 1943.
Under Section 1262.81, as amended,
the attendance of a pupil at a high
school outside the county of his residence must be authorized by the county
superintendent of schools of the county
of the pupils' residence after proper
application has been made if there is
to be any transfer of funds. After the
adoption of the high school budget, the
county superintendent of the county of
the pupils' residence must notify the
county treasurer of the names of the
pupils authorized to transfer, the name
and county of the high school to which
transfer is to be made and amount appropriated for each transfer pupil. In
December and June of each school
year, the county treasurer transmits to
the county treasurer of the county of
the high school where the pupils attend. the amount apportioned for each
pupil.
The foregoing are the petrinent portions of Section 1262.81, as amended
by both chapters, in regard to the
questions being considered with the
additional requirement that after July
1. 1943, under Chapter 219, Laws of
1943, the superintendent or principal
of each high school where the transfer
pupils attend must give written notice
to the county treasurer of the county
in which the pupils reside of the number of days attendance of each of the
transferred pupils.
Under Section 1263.8, Revised Codes
of Montana, 1935, as amended by Chapter 217, Laws of 1939, and Chapter
219, Laws of 1943, provision must be
made in the high school budget for a
fund for transfer pupils. While under
the two chapters there is a different
trlanner for computing the amount to
be placed in the transfer fund. and also
the amount of payments, yet the budget
from which payments are made each
December and January is that adopted
in the precedinlt month of August.
Section 1263.17, Revised Codes of Montana, 1935, provides that all appropria-'
tions shall lapse at the end of the
school year and as a result, unexpended
funds are utilized in the next budget.
The county treasurer of Powder
River County was not notified by the
county superintendent of his county of
the names and the school attended by
transfer students and therefore was not

116

OPINIONS OF THE: ATTORNEY GENERAL

authorized to transmit the funds to the
county treasurer of Sheridan County,
Wyoming, for the Sheridan high school.
Also the failure after July 1, 1943, of
the superintendent or principal of the
Sheridan high school to notify the
treasurer of Powder River County of
the days of attendance of transfer students is additional reason why the
transmittal of funds was not made.
,Under Subsection 5 of Section 4750,
Revised Codes of Montana, 1935, a
county treasurer may disburse money
only as authorized by. law. Under the
facts as given, the requisite notices
were not given to the county treasurer,
and no payments were made, and the
times designated by statute for payments have now passed and the funds
from which payment could have been
made are not now available as they
have become merged into new budgets.
Therefore, the Sheridan high school is
precluded from receiving payment.
It is to be regretted that the Sheridan high school is deprived of the
amount of tuition due for transfer students from Montana, and particularly
so in view of the close and friendly
relationship between Wyoming and
Montana. Both states have cooperated
with the other in their joint endeavors
and the dealings of one state with the
other have always been marked by
fairness and harmony. However, we
must take the Montana law as given
us by the Montana legislature.
It is therefore my opinion that a
county treasurer is not authorized to
transmit funds from a high school
district of the residence of transfer
pupils to a different high school district where the pupils attend school
unless requisite budget has been adopted as provided in Section 1263.8, as
amended, and Section 1263.11, as
amended, and the transfer is authorized
and the requisite notices given to the
county treasurer by the county superintendent of schools of the pupils' residence and the superintendent or principal of the schools attended, within
the time and in the manner specified
by Section 1262.81, as amended.
Sincerely yours,

R. V. BOTTOMLY,
Attorney General

Opinion No. 86.
Tax Deeds-Oil and Gas-MiningRoyalty.
Held: A tax deed taken against the
owner of the surface rights to
land does not extinguish the
taxable recorded fractional interest consisting of mineral, oU
and gas rights which are separately owned, but that a tax
deed taken in accordance with
law, extinguished royalty interests which do not constitute an
interest in the realty.
October 23, 1945.
Mr. Melvin N. Hoiness
County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Hoiness:
You have requested my opinion concerning tile following:
Does one who acquires land under
a tax deed purporting to convey the
entire fee simple title become the
owner of mineral rights reserved to
a third person, said third person having been assessed with the value of
his right to enter into the land, to
explore for and extract minerals;
taxes having been paid on the basis
of said assessment?
Typical of the situation is the following: A piece of land is sold
wherein the grantor reserves all of
the oil, gas and mineral rights, together with the right of ingress and
egress in connection with the exploration for, or removal of minerals.
The problem presented was considered by the Montana Supreme Court
in a recent case, Rist v. Toole County,
159 Pac. (2d) 340, which case distinguished between a royalty interest in
oil lands and the fee simple title to oil
and gas and other minerals.
In the facts you submit, you state
that in one example "the grantor reserves all the oil, gas and mineral
rights," which constitute a severance
of the surface of the land and the
minerals. In Rist v. Toole County,
supra. the court said:
"I t is well settled that the title
to mineral interests in land, including oil and gas interests, may be seg-

