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Opinion No. 80. 

'Salaries of County Officers-County 
Commissioners-County Attorney­

Increase of Salaries-Appointment of 
County Officers. 

Held: The salaries fixed and specified 
in Chapter 150, Laws of 1945, 
will not take effect until the 
duly qualified and elected offi­
cial has taken office for the 
term for which he was elected, 
'subsequent to the fixing of such 
salary by the board of county 
commissioners in September of 
the election year for that par­
ticular office. 

Mr. Paul J. Murphy 
County Attorney 
Judith Basin County 
Stanford, Montana 

Dear Mr. Murphy: 

October 17, 1945 

You have asked for my oplnton and 
interpretation of Chapter 150, Laws of 
1945, as to whether the salaries speci­
fied therein apply to a person appoint­
e? to fill a vacancy in a county office 
SInce the passage and approval of said 
act. The pertinent part of said act is 
Section 5 of Chapter 150, Laws of 1945 
which reads as follows: ' 

"In September of any year in 
which the county treasurer, county 
clerk, county assessor, county school 
supe'rintendent, county sheriff, county 
attorney, or clerk of the district court 
i~ to be elected, the county commis­
sIOners shall, by resolution, fix the 
salaries of the officials to be elected 
in conformity with the schedule in 
Section 1, based on the population 
as shown in the last decennial federal 
census and on the taxable valuation 
of the county at the time the sala­
ries are fixed. Salaries so fixed shall 
apply during the entire term for 
which the foregoing officials are 
elected and should a vacancy occur 
the person appointed or elected t; 
fill the unexpired term in the office 
vacated shall receive the same salary 
as the person vacating the office." 
(Emphasis mine.) 

This section specifies that the salary 
of the county attorney, among other 
county officials, is to be fixed by the 

county commissioners in September of 
any year in which the particular offi­
cial is to be elected. Your predeces­
sor's term not expiring until the first 
Monday in January of 1947, and his 
election having preceded the enactment 
of this act, there could be no fixing 
of the new salary so provided in this 
act until September, 1946, or the next 
election year. Such increase would not 
take effect until the newly elected offi­
cial takes office. The fact that a va­
cancy has occurred in one of the speci­
fied offices subsequent to the enactment 
of this act does not entitle the newly 
ap'pointed office holder to the increase 
until the county commissioners have 
fixed the increase as so specified. Such 
fixed increase is to be established for 
the official in question in the month 
of September of the year in which that 
particular official is to be elected, the 
next regularly elected office holder 
thus being the first to benefit under 
the provisions of this act. 

It is to be 'noted that Chapter 150, 
Laws of 1945, repeals Section 4867 
Revised Codes of Montana, 1935: 
among others, and provides for in­
creased salaries of certain county offi­
cials. 

The language of the act is plain and 
unambiguous and needs no interpreta­
tion. The time for fixing the increase 
specified in the act has been clearly 
set forth by the legislature. 

"The fundamental rule of con­
struction is to ascertain and give ef­
fect to the intention of the legislature 
as expressed in the statute." (State 
v. Board of Commissioners of Cas­
cade County, 89 Mont. 37, 296 Pac. 
1.) 

You have cited State ex reI. J ack­
son, Relator, v. Porter, State Auditor, 
Respondent, 57 Mont. 343, as an au­
thority for your eligibility for the in­
crease provided in the act. In that 
case the amended act became effective 
in March, 1919. and the appointed 
successor took office the following Oc­
tober. 

The above case is not pertinent to 
the present facts in that the raise as 
provided for in Chapter 150, Laws of 
1945, does not take effect on the date 
of passage. This act specifically states 
that such increases are not to take 
effect until fixed by the county com­
miSSIOners in September of any year 
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in which tlae concerned public official 
is to be elected. There can be no 
other construction as to the time when 
such raise is fixed in construting Chap­
ter 150, Laws of 1945. 

I t is therefore my opinion that the 
salaries fixed and specified in Chapter 
150, Laws of 1945, will riot take effect 
until the duly qualified and elected 
official has taken office for the term 
for which he was elected, subsequent 
to the fixing of such salary by the 
board of county commissioners in 
Septel1J ber of the election year for that 
particular office. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No.8!. 

State Examiner-Examiner, state­
Offices and Officials, County-County 

Commissioners-Counties. 

Held: When the IState Examiner 
starts his examination of a 
county office, and after count­
ing the cash and verifying the 
bank accounts of such officer, 
he finds a shortage exists in the 
accounts of said officer, the 
State Examiner shall forthwith 
file a verified preliminary re­
port showing the existence of 
such shortage and the amount 
or approximate amount thereof, 
with the board of county com­
missioners. Upon the filing of 
such verified statement, such 
officer shall immediatley be sus­
pended from the duties and 

'emoluments of his office, and 
the board of county commis­
sioners shall appoint some quali­
fied person to such office, pend­
ing the completion of such ex­
amination. When the State 
Examiner completes the audit 
or examination of the accounts 
of a county officer and finds 
that a shortage existed in the 
accounts of such officer on the 
date of the commencement of 
such examination, the State Ex­
aminer must file with the board 
of county commissioners his 
verified final report, showing 
such shortage. Upon the filing 
of such report the officer whose 
accounts were short forfeits 
his rights to said office. 

Mr. J. E. McKenna 
County Attorney 
Fergus County 
Lewistown, Montana 

Dear Mr. McKenna: 

October 17, 1945. 

You have asked me the following 
question: 

When the State Examiner has 
started an examination of a county 
office and has filed with the board 
of county commissioners his verified 
preliminary report showing a short­
age existing in the accounts of such 
county officer, is it then manadtory 
on the board of county commission­
ers to suspend SUCD county officer 
from his duties and emoluments of 
said office pending the final exami­
nation of such office? And if upon 
the completion of the audit or exami­
nation of the accounts of such offi­
cer by the State Examiner, a short­
age shall be found to have existed 
in the accounts of such officer on 
the date of the commencement of 
such examination, is the said office 
forfeited? 

In answering your inqury, I call to 
your attention Chapter 179, Laws of 
1939, the pertinent part thereof being 
as follows: 

"The state examiner shall have full 
power and authority to count the 
cash, verify the bank accounts and 
verify any and all accounts of any 
public officer whose accounts he is 
examining pursuant to law. 

"Any ... county ... officer who 
shall refuse to accord the state ex­
aminer access during an examination 
of such officer's accounts, to his cash, 
bank accounts, or any of the papers, 
vouchers or records of his office, or 
if the state examiner after counting 
the cash and verifying the bank 
accounts of such officer shall find 
that a shortage exists in the accounts 
of said officer, the state examiner 
shall forthwith file a verified pre­
liminary report showing . . . the 
existence of such shortage, and the 
amount or approximate amount 
thereof ... with the board of county 
commissioners of the proper county 
if the officer be a co un ty ... officer 
... ; upon the filing of such verified 
statement, such officer shall imme-

cu1046
Text Box

cu1046
Text Box




