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receives services in lieu of transportation to live at the dormitory. The
amount paid under Section 7, Chapter
152, Laws of 1941, as amended by
Chapter 189, Laws of 1943, and Chapter 116, Laws of 1945, is paid in lieu
of transportation and there is no provision or condition that the payment
will be made if the student does not
live at a dormitory. The board having
determined to furnish transportation or
services in lieu thereof, must proceed
under and in conformity with the provisions of Chapter 152, Laws of 1941,
as amended. We must take the law
as the legislature has enacted it.
I t is therefore my opinion:.
1. A board of school trustees does
not have the authority to require students to board and room in a district dormitory in lieu of furnishmg
transportation. Parents or guardians
receiving transportation money for
students have discretion to select the
place where said students may board
and room, which mayor may not be
the district dormitory.
2. A board of trustees has not the
authority to withhold a portion of
the amount fixed by Section 7, Chapter 152, Laws of 1941, as amended,
for the district dormitory, but must
pay the full amount to the parents
or guardians.
3. A school board has no authority
to withhold the amount payable in
lieu of transportation, if the student
elects not to live at the district dormitory.

Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 65.
County Commissioners-CountiesBonds, investments of proceeds prohibited-Investments, sale of bonds.
Held: Funds realized by a county from
the sale of bonds for construction purposes cannot be invested
until such time as construction
can be started. The funds in
question must be invested only
for the purpose for which they
were borrowed.
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September 6, 1945.
Mr. W. M. Black
County Attorney
Toole County
Shelby, Montana
Dear Mr. Black:
You have requested my opinion as to
whether the county commissioners have
the authority to invest the money realized from the sale of county bonds for
a county hospital until such time as
building materials are available.
Section 3 of Article XIII of the Montana Constitution provides:
"All moneys borrowed by or on
behalf of the state or any county,
city, town, municipality or other subdivisions of the state, shall be used
only for the purpose specified in the
law authorizing the loan."
This constitutional prohibition is a
specific limitation on the use of the
money realized from the sale of bonds.
While it might be argued that a short
term loan of the funds during the period
that such funds must be idle due to a
lack of building material would be
justified, yet such a procedure might
encourage delay in the construction
program and thus violate the above
quoted constitutional provision.
Sections 4465.21 and 4465.24, Revised
Codes of Montana, 1935, give broad
powers to the board of county commissioners in the care of county property
and the management of the county
business. However, our Supreme Court
has considered the authority and powers of a board of county commissioners,
and in Lewis v. Petroleum County, 92
Mont. 563, 17. Pac. (2d) 60, said:
"The principle is well established
that the board of county commissioners may exercise only such powers
as are expressly conferred upon it
or which are necessarily implied from
those expressed, and that where there
is a reasonable doubt as to the existence of a particular power in the
board of county commissioners, it
must be resolved against the board,
and the power denied."
There is no express statutory authority authorizing the board of county
commissioners to invest the proceeds
realized from the sale of county bonds,
and there is the constitutional prohibition found in Section 3 of Article XIII
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of the Montana Constitution. The fact
the money must be idle for some time
does not justify interpreting the statutes
so as to permit the investment. Our
court in Franzke v. Fergus County, 76
Mont. 150,245 Pac. 962, stated:
"The fact that the contemplated
action may be in the best interest of
the county is not an admissible argument. The doctrine of expediency
does not enter into the construction of
statutes."
It is"therefore my opinion that funds
realized by a county from the sale of
bonds for construction purposes cannot be invested until such time as construction can be started. The funds in
question must be invested only for the
purpose for which they were borrowed.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 66.
Schools and School Districts-Transportation-Transfer of High School
Students-Budgets-Counties.
Held: 1. It is not mandatory for a
county superintendent of schools
to authorize the transfer of high
school students to another high
school in another county when
the students reside within less
than one and one-half miles
from an established bus route
and a county high school is
operated in the county of the
students' residence. However, in
the discretion of the county
superintendent, the transfer may
be authorized.
2. The board of trustees of
an elementary school has no
authority over the transfer of
high school students from one
county to another county.
3. A board of trustees does
not have the authority to use
elementary school funds for the
transportation of high school
students.
September 13, 1945.
Miss Elizabeth Ireland
Superintendent of Public Instruction
State Caoitol
Helena. Montana

Dear Miss Ireland:
You have submitted for my opinIOn
the following questions concerning the
transfer and transportation of high
school students:
1. If a county high school board
of a county in which a county high
school operates a regular school bus
over an established bus route and
daily comes to within less than 10
miles from the homes of high school
students, must the county superintendent transfer these high school
students to another high school in
another county.
2. Does a board of trustees in a
school district, operating an elementary school in a county maintaining
a county high school, have any authority over the transfer of high
school students from one county to
another county?
3. May a board of trustees use
elementary school funds to provide
transportation for high school purposes?

Your first question is answered in
Section 1262.81, Revised Codes of Montana, 1935, as amended by Chapter 217,
Laws of 1939, and Chapter 219, Laws
of 1943, which reads in part as follows:
"The attendance of any eligible
high school pupil at an accredited
high school outside of the county of
his residence, either within or without the state, must be authorized by
the county superintendent of schools
of the county of his residence when
a pupil lives more than three (3)
miles from the nearest high school in
the county of his residence, and more
than one and one-half (10) miles
from an established bus route operated by such high school, and closer
to a high school of an adjoining
county than to any high school located in the county of his residence,
and when proper application has been
made to the county superintendent
of schools, not later than October
5th, by the parents or guardian of
the pupil for whom such transfer is
desired ...
"In all other cases the county superintendent of schools may at his
discretion authorize any eligible pupil
to attend a high school in a county
outside his residence."

