OPINIONS OF THE ATTORNEY GENERAL
120 S. W. (2d) 745, the corporation
owned a distillery plant and had paid
the statutory annual license fee of one
thousand dollars for two years. During
this period, it leased its plant to another corporation which was required to
and did pay the same license fees, and
brought suit to recover the fee paid.
The lessee contended that the statute
imposing the license contemplated the
imposition of such license fee upon each
and every such plant and not the intention to cause a lessee of such plant
to pay such fee. The state contended
that the fee imposed by the statute is
upon the person exercising the privilege conferred thereby and restricted
to the person specified; that such permits under the statute and the common
law are not transferable or assignable
and not available to any person other
than the one specified in the permit.
The Supreme Court of Kentucky, in
upholding the contentions of the state,
said:
"A permit granted to the owner
could not be assigned or transferred
to another.
(Citing the statute).
Apart from the statute 'it is a general
rule that a license being a personal
privilege cannot be assigned or transferred." (Citing 17 R. C. L. 475;
.
37 C. J. 243.)
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the conditions thereof, may not be
transferred to another after the effective date of a statute repealing the former and providing different conditions.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 58. •
State Treasurer-Appropriations-Funds.-U nexpended Balances.Reverting Funds
Held: Any balance in the appropriation from the general fund of
the state to the Unemployment
Compensation Commission of
Montana for the period beginning July 1, 1945, and ending
June 30, 1946, and for the period
beginning July 1, 1946, and ending June 30, 1947, under House
Bill No. 325, page 579, Laws of
1945, must revert at the end of
the second year thereof, as provided in said appropriation bill,
Section 304, Revised Codes of
Montana, 1935. ,.
August 1, 1945.
Mr. George P. Porter
State ~reasurer
State Capitol
Helena, Montana

Chapter 193, Laws of 1945, as did
Chapter 52, Laws of 1937, requires the
licensee to furnish a bond. The statute
sets out the conditions of such bond.
Dear Mr. Porter:
Hence, every person who is granted a
license or certificate after the effective r
date of Chapter 193, Laws of 1945, must - . You have asked my opinion as to
furnish a bond containing the condi- whether Section 13 (a) of Chapter 190,
Laws of 1945, controls the appropriations required by Section 7 of the act.
Inasmuch, therefore, as the purchaser tion made from the general fund to the
of the business in the instant case will Unemployment Compensation Commission of Montana, or whether the approbe required to obtain- a new license or
priation bill itself, being House Bill
certificate and pay the required fee
No. 325, Laws of 1945, controls said
therefor as provided by Chapter 103,
appropriation.
such purchaser will likewise be required
In the first place, in interpreting
to furnish a new bond containing the
statutes passed at the same session of
conditions required by Section 7.
our legislature in regard to the same
I t is therefore my opinion:
subject, the two enactments must be
1. That a license or certificate reread together and effect given to both,
quired by statute for the operation of if possible, to make them operative.
a business, trade or profession. is a
(McElwee v. McNaughton. 19 Mont.
personal privilege and may not be 474, 48 Pac. 1118; Ross v. Greenwald,
transferred to another who has pur112 Mont. 324, liS Pac. (2d) 290.)
chased such business during the oeriod
To give literal construction to Secfor which such license or certificate
tion 13 (a) of Chapter 190, Laws of
was issued.
1945, insofar as it applies to "all moneys
2. That a bOhd furnished under the
appropriated by the state from the
provisions of a statute which provides general fund for the purpose of adminis-
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tering this act . . ." would be to commingle this appropriation from the general fund of the state with funds received from the federal government
and other funds. Thus, such appropriation would become unidentified so far
as your office is concerned, nor could
any other state officer or the legislature itself have any way of following
these funds once they become commingled with the government and other
funds.
Sruch a procedure would contravene
Section 12 of Article XiII of our Constitution which provides in part that
"no appropriation of public moneys
shall be made for a longer term than
two years . . ." because under said
Section 13 (a), it is provided "any bala.nce in this fund shall not lapse at any
time, but shall be continuously available to the commission for the expenditure consistent with this act."
. The foregoing is, of course, in confhct WIth the appropriation act itself
b~ing .House Bill No. 325, which pro~
vldes In part:
. "In cases of necessity, appropriations may be used for either year
provided, however, that any unex~
pended balance at the end of the
second year shall revert to the funds
from which they were appropriated."
(Emphasis mine.)
.
Thus it will be noted that the appropriation act itself controls the appropriation, and by its terms any unex-'
pended balances in said appropriation
at the end of the second year revert to
the .~eneral fun?
This reasoning is
fortifIed by SectIon 304, Revised Codes
of Montana, 1935, which is a part of
".The Budget System Act," which section reads as follows:
"AI! moneys now or hereafter appropnated for any specific purpose
shaH, after the expiration of the time
for which so appropriated, be covered back into the several funds from
which originally appropriated; porvided, however, that any unexpended
balance in any specific appropriation
may be used for either of said years
for which such appropriation has
been made."
Therefore, it is my opinion
balances in the appropriation
general fund of the state to
employment Compensation

that any
from the
the UnCommis-

sion of Montana for the period beginning July 1, 1945, and ending June 3D,
1946, and for the period beginning
July 1, 1946, and ending June 30, 1947,
under House Bill No. 325, page 579,
Laws of 1945, must revert at the end
of the second year thereof, as provided
in said appropriation bill, and Section
304, Revised Codes of Montana, 1935.
Your office should set the said appropriation up in your books in the same
manner as you do any other appropriations from the general fund of the
state, giving the same a distinct fund
or account number so as to keep it
separate and distinct from any other
moneys in your hands.
All other moneys mentioned in Section 13 (a) of Chapter 190, Laws of
1945, may be covered by you into the
"special fund" therein designated, in
accordance with the provisions of Section 13 (a) of Chapter 190, Laws of
1945.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 59.
Schools and School Districts.Budget, School-Board of School
Budget Supervisors.-Election,
School-Levies, school DistrictTaxes, School District.
Held: When, after the adoption of the
preliminary budget for a school
district, it is found that the
amount which will be received
from the district ten (10) mill
levy and from all other sources
during the ensuing school year,
will not be sufficient to meet
and take care of the expenditures proposed to be made during such year, the board must
determine and make an estimate
of the amount of such deficiency
and the number of mills of additional levy required to be made
and must call an election to be
held prior to July 1, at which
election such levy must be submitted to the electors.
The provision of the statute
that such election shall be held
before July 1, is directory only
if suit is instituted to test the
validity of the election after it
has been held.

