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tures whereby the expenditures of the 
state during any fiscal year shall exceed 
the total tax then provided for by law 
and applicable to such expenditure, un
less the legislative assembly making 
such appropriation provides for the 
levying of a tax, not to exceed the 
two-mill levy provided for in Section 
9 of Article XII of the Montana Con
stitution, to pay such appropriation or 
expenditure within such fiscal year. 

However, the legislature is not re
stricted in making appropriations or 
authorizations for expenditures to sup
press insurrection, defend the state, or 
assist in defending the United States 
in time of war, the determination there
of being wholly with the legislature. 
The legislature for such purpose may 
appropriate moneys available or author
ize any expenditure it may deem ad
visable. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No.4. 

County Clerk-Cancellation of 
Registration-Absentee Voters. 

Held: Under Section 562, Revised 
Codes of Montana, 1935, as 
amended by Chapter 177, Laws 
of 1943, the county clerk should 
cancel only the registration of 
those persons who did not vote 
at the election, and the registry 
cards of all persons who voted 
by absent voter's ballots should 
not be cancelled. 

Mr. Erick Mourn 
County Attorney 
Roosevelt County 
Wolf Point, Montana 

Dear Mr. Mourn: 

January 6, 1945. 

You have requested an opInion of 
this office, asking if the registration of 
persons who voted by absent voter's 
ballot should be cancelled. 

Section 562, Revised Codes of Mon
tana, 1935, as amended by Chapter 147, 
Laws of 1937, and as amended by 
Chapter 144, Laws of 1941, and as now 
amended by Chapter 177, Laws of 1943, 
Teads in part: 

"Immediately after every general 
election, the county clerk of each 
county shall compare the list of 
electors who have voted at such 
election in each precinct, as shown 
by the official poll-books, with the 
official register of said precinct, and 
he shall remove from the official 
register herein provided for the regis
try cards of all electors who have 
failed to vote at such election ... " 

I t is to be noted that, as amended by 
Chapter 177, Laws of 1943, the above 
quoted portion of Section 562, Revised 
Codes of Montana, 1935, now reads the 
same as it read in 1935, and therefore 
it should be construed the same. 

It is my opinion that, under the 
amendment of Section 562, Revised 
Codes of Montana, 1935, contained in 
Section 1 of Chapter 177, Laws of 
1943, the county clerk should cancel 
only the registration of those persons 
who did not vote at the election; and 
the registry cards of all persons who 
voted by absent voter's ballots should 
not be cancelled. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. S. 

Retirement Board-Teachers' Retire
ment-Benefits-Joint Survivorship. 

Held: A member of the Teachers' Re
tirement System who notified 
the board of his retirement by 
letter dated August 10, must 
be considered under the act to 
have retired September 10, and 
his failure to indicate to the 
board the manner in which he 
wished to show his benefits un
til September 30, 1944, fixes the 
date of the benefits to be realized 
as of September 30,1944. 

January 6, 1945. 

Mr. Robert W. Harper, Executive 
Secretary. 

Teachers' Retirement System 
State Capitol 
Helena, Montana 

Dear Mr. Harper: 

You have requested my opinion con
cerning the following facts: 
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A member of the retirement system 
terminated his employment in May, 
1944, and in extensive correspondence 
with you, advised you he had re
signed his teaching employment. In 
a letter dated August 10, 1944, he 
said, "As my plans now are, I have 
resigned my teaching position and I 
do not plan on teaching any longer, 
and plan on leaving Montana, and 
felt that it would be to my advantage 
to settle this matter at this time 
rather than later." In a formal ap
plication dated September 30, 1944, 
the member decided upon a joint sur
vivorship annuity with his wife. The 
member died October 10, 1944. 

Under these circumstances, the mem-
ber in question had in fact retired when 
he resigned his position in May, 1944, 
but the earliest notification to the board 
was in a letter dated August 10, 1944. 
Under the provisions of subsection I, 
Section 6 of Chapter 87, Laws of 1937, 
the earliest date of retirement is thirty 
days after application to the board. It 
is reasonable to assume the member 
intended his retirement date to be as 
soon as possible inasmuch as he had 
terminated his employment several 
months previous. It logically follows 
that September 10, 1944, must be taken 
as the retirement date, but his failure 
to make election as to the rights he 
wished to receive until September 30, 
1944, necessitates the conclusion the 
joint survivorship must be dated as of 
September 30, 1944. 

It is therefore my opinion that a 
member of the Teachers' Retirement 
System, who notified the board of his 
retirement by letter dated August 10, 
must be considered under the act to 
have retired September 10, and his 
failure to indicate to the board the 
manner in which he wished to show 
his benefits until September 30, 1944, 
fixes the date of the benefits to be 
realized as of September 30, 1944. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No.6. 

Schools and School Districts-High 
Schools-County.High Schools

Consolidation of Schools-Board of 
Trustees-District High Schools

Buildings, High School. 

Held: l. The board of trustees of a 
county high school has not the 
authority or power to establish 
a branch of the high school in 
another town in the county, 
other than the town selected at 
the election creating the county 
high school. 
2. Sections 1301.1 to 1301.6, 
Revised Codes of Montana, 
1935, inclusive, as amended, 
were enacted as an emergency 
measure in aid of a work relief 
program and are limited to .such 
a situation. 

Mr. E. W. Popham 
County Attorney 
Dawson County 
Glendive, Montana 

Dear Mr. Popham: 

January 9, 1945. 

You have requested my opinion con
cerning the foIlowing: 

A district high school building was 
destroyed by wind and hail. It has 
been proposed to consolidate the dis
trict high school with the county 
high school and to locate a branch 
of the county high school at the loca
tion of the former district high school. 

County high schools were created 
under the provisions of Chapter 76, 
Laws of 1913. That chapter appeared 
in the Revised Codes of 1921 as Sec
tions 1263, 1264 and 1265. It is to be 
noted that, under these sections, an 
election was held for the establishment 
and location of county high schools. 
Chapter 148, Laws of 1931, repealed 
the above sections, but Chapter 148 
validated the establishment and location 
of county high schools which had al
ready been created. It would thus ap
pear the county high school in question, 
by a vote of the public, has a fixed 
location and there is no provision in 
the law for its removal to another town 
or the establishment of a branch of 
the county high school. 

It should also be kept in mind the 
board of trustees of a county high 
school is limited in its authority, which 
limitation was stated in the case of 
McNair v. School District No. I, 87 
Mont. 423, 288 Pac. 188, in the follow
ing language: 
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