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of chance In the operation of this machine.
From the printed matter accompanying the clipping, it appears the machine
may be regulated so that a return to
the dealer is in excess of the retail
value of the cigarettes. However, a
conclusion that the machine here in
question, under the facts as given, is a
gambling device would necessarily have
to be based more or less on assumption.
The meer fact the package of cigarettes
vended in this machine returns a value
in excess of the regular market value
would not in itself constitute the machine a gambling device. For instance,
the common cigarette vending machine
operated by inserting a coin in a slot
and pulling a lever which releases a
package of cigarettes of the market
value represented by the coins inserted
IS not a gambling device.
Not every
slot machine is necessarily a gambling
device within the contemplation of Section 11159, Revised Codes of Montana,
1935. (12 R. C. L. 729). However,
under the 'opinion of our Supreme Court
in the case cited above, and the authorities therein mentioned, it may safely
be said any machine or device which
entails an ·element of chance, or as was
said by the Supreme Court of Indiana
in the Ferguson case, supra, "appealed
to the player's propensity to gamble"
is a gambling device as contemplated
by our statute.
It is therefore my opinion that a cigarette vending device of the construction
of a slot machine which entails the element of chance either in obtaining the
cigarettes or anything of value in addition thereto, or from its mechanical
construction and operations appeals to
the player's propensity to gamble, is a
slot machine and hence a gambling device as contemplated by Section 11159,
Revised Codes of Montana, 1935, as
amended, and therefore prohibited, except as provided by, said section as
amended.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 49.
Gambling-Slot Machine-Pin Ball
Machines, Definition.
Held: A pin ball mach;ne which is
operated by inserting a coin in
a slo~, and from the play of

which the player obtains, or may
obtain, money, checks or tokens
redeemable in money, is a slot
machine within the definition of
Section 6 of Chapter 142, Laws
of 1945, and may be used or
operated lawfully only by religious, fraternal, charitable or
nonprofit organizations, upon
payment of the license fee in
said act provided.
June 28, 1945.
Mr. Sam D. Goza, Chairman
State Board of Equalization
State Capitol
Helena, Montana
Dear Mr. Goza:
You have requested my opInIOn
whether a "pin ball machine" is such a
machine as to require a license under
the provisions of Chapter 142, Laws
of 1945.
Chapter 142 is an act relating to the
licensing of slot machines. It permits
the use and operation of slot machines
by religious, fraternal, charitable or
nonprofit organizations, providing a
license for each machine is obtained
from the State Board of Equalization.
The act defines the term "slot machine" for the purposes of the act as
follows:
"Section 6. A slot machine is
herein defined as a machine operated
by inserting a coin, token or trade
check therein by the player and from
the play of which he obtains, or may
obtain, money, checks or tokens redeemable in money."
Inasmuch as the legislature has defined the term "slot machine," only
those machines or devices which come
within the definition are subject to the
provisions of the act.
Any machine or device, therefore,
which is operated by inserting a
coin, token or trade check therein, and
from the play of which the player obtains, or may obtain, money, checks or
tokens redeemable in money, is a slot
machine within the provisions of Chapter 142, I aws of 1945, and may be used
or operated only by religious. fraternal.
charitable or nonprofit organizations,
upon payment of the license fee in said
act Drovided.
Unquestionably the act is designed
to permit the use and operation of
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those gambling devices known as "slot
machines." Not every "slot machine"
is a gambling device. (Ruling Cose
Law, Volume 12, page 729.)
Our Supreme Court, however, in the
case of State ex reI. Dussault v. Kilburn, 111 Mont. 400, 109 Pac. (2d)
1108, held a pin ball machine came
within the provisions of Section 11159,
Revised Codes of Montana, 1935, as
amended by Chapter 153, Laws of 1937,
making it a misdemeanor for any person to "run, conduct or keep any slot
machine, or other similar machine or
device, for money, checks, credits or
any representative of value."
It is therefore my opinion that a pin
ball machine which is operated by inserting a coin in a slot, and from the
play of which the player obtains, or
may obtain, money, checks or tokens
redeemable in money, is a slot machine
within the definition of Section 6 of
Chapter 142, Laws of 1945, and may
be used or operated lawfully only by
religious, fraternal, charitable or nonprofit organizations, upon payment of
the license fee in said act provided.
Sincerely yours,

R. V. BOTTOMLY,
Attorney General
Opinion No. SO.
Board of Examiners, control over
employees of states offices and departments--Compensation and Tenure, civil
executive state offices-Employees,
compensation and tenure-Deputies and
Assistants, compensation, term and
tenure.
Held: Chapter 30, Laws of 1943, does
not relate to the constitutional
officers of the executive department of the state, such as are
enumerated in Section I, Article
VII, of the Montana Constitution, but relates to the employment of assistants, deputies,
agents, attorneys, administrators, engineers, experts, clerks,
accountants, stenographers and
executive attaches of all civil
executive state offices, boards,
commissions. bureaus and departments of the state of Montana.
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July 3, 19-15.
Mr. George P. Porter
State Treasurer
State Capitol
Helena, Montana
Dear Me Porter:
You have submitted the following:
"I should like your opinion as soon
a.s possible upon the following questIons:
"Having had many years of experience under our constitutional government, I can find nothing in the constitution that gives anyone constitutional officer power over another constitutional officer.
Therefore, I
should like to have you answer this
Question. Chapter 3D, page 37 of the
1943 Session Laws, by a legislative
act, gives certain powers to the board
of examiners. Do you believe that
Chapter 37 refers to constitutional
offices
and officers? If it refers
to constitutional officers do you believe Chapter 30, page 37 is constitutional?"
Chapter 30, Laws of 1943, insofar as
pertinent to your inquiry reads as follows:
"The state board of examiners of
the State of Montana shall by resolution fix and determine the number,
compensation, terms and tenure of
office of all assistants, deputies,
agents, attorneys, stenographers and
executive attaches of all civil executive state offices, boards, commissions, bureaus and departments of the
State of Montana."
The language used in paragraph one
seems to answer the first question under
your inquiry, in that it pertains to the
number, compensation, term and tenure
of employees of civil executive state
. offices.
Chapter 30, supra, makes no mention
as to any of the officers enumerated
under the provisions of Section I,
Article VII, of the Constitution of the
State of Montana, such as Governor,
Secretary of State, State Treasurer,
Attorney General, and the like. Sec-'
tion I of said Chapter 30. Laws of 1943,
requires the State Board of Examiners
to fix the number, compensation, term
and tenure of the employees of all civil
executive state offices, boards, com-

