
OPINIONS OF THE ATTORNEY GENERAL 59 

collected may be refunded by the 
county commissioners as pro
vided by Section 2222, Revised 
Codes of Montana, 1935. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

June 9, 1945. 

You have submitted to me your 
opinion rendered to the county clerk 
and recorder concerning the question 
of refund of taxes. 

It appears from the facts stated the 
North Butte Mining Companv filed 
with the State Board of Equaiization 
its statement of yield for the years 
1942 and 1943 in compliance with Sec
tion 2089, Revised Codes of Montana, 
1935. The board computed the net 
proceeds in accordance with Section 
2090, Revised Codes of Montana, 1935, 
and transmitted its valuation to the 
county clerk and the same were entered 
upon the assessment roll and tax levied 
thereon. In due course and within the 
time prescribed by statute, the North 
Butte Mining Company paid the full 
amount so assessed voluntarily and 
without protest. Included in the amount 
of yield reported by the North Butte 
Company to the State Board of Equal
izotion and upon which the valuation 
was set and the assessment levied was 
the amount which the North Butte 
Company had received from the United 
States government as a premium or 
bonus under the provisions of the 
Emergency Price Control Act. 

Subsequent to the payment of the 
tax above mentioned, our Supreme 
Court, in the case of Klies et al v. Lin
nane, County Treasurer of Cascade 
County, decided February 26, 1945, and 
reported in 156 Pac. (2d) 183, held this 
premium or bonus was not subject to 
taxation. Evidently because of this 
opini >n, the North Butte Company has 
filed a claim with the county and re
quested the refund of the taxes paid. 
I assume the North Butte Company 
claims the refund under the provisions 
of Section 2222, Revised Codes of Mon
tana, 1935, while the county contends 
the provisions of Section 2269, Revised 
Codes of Montana. 1935, apply and is 
the exclusive remedy. 

Therefore the determinative question 
under the facts considered is whether 

Section 2222, Revised Codes of Mon
tana, 1935, or Sectio'n 2269, Revised 
Codes of l'fontana, 1935, applies. 

After a careful study of the applic
able statutes and decisions, I must 
agree with the conclusions reached in 
your opinion to the county clerk. 

Section 2222, Revised Codes of Mon
tana, 1935, applies in cases where taxes 
have been "paid more than once or 
erroneously or illegally collected." The 
provisions of Section 2269, Revised 
Codes of Montana, 1935, apply to taxes 
the levy of which is "deemed unlawful 
by the party whose property is thus 
taxed, or from whom such tax . . . is 
demanded or enforced ... " In such 
case. the remedy provided by Section 
2269, supra, is exclusive and if not com
plied with by the taxpayer, no refund 
or recovery may be made. (First N a
tional Bank v. Sanders County, 85 
Mont. 450, 279 Pac. 247, and cases 
therein cited.) 

Our Supreme Court in the Klies 
case, supra, held money received as a 
premium or bonus under the Emer
gency Relief Control Act is not "net 
proceeds" as that term is used in our 
statute authorizing taxation of net pro
ceeds, and therefore not subject to such 
tax. It would seem, therefore, the levy 
of the tax on this money was unlawful, 
and the remedy for its refund or recov
ery is as provided by Section 2269, Re
vised Codes of Montana, 1935. Inas
much as the tax was not paid under 
protest and suit commenced within 
sixty days thereafter, thus no refund 
or recovery may be made. (First Na
tional Bank v. Sanders County, supra.) 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Editor's Note: See North Butte Min
ing Co. v. Silver Bow County, (1946) 
169 Pac. (2nd) 339, wherein the Mon
tana Supreme Court upheld the above 
opinion. 

Opinion No. 46. 

Public Welfare-Welfare Department 
Old Age Recipient-Residence, 

Welfare 

Held: By departing from Ravalli 
County for Camas Hot Springs 
in Sander~ Count" for the pur
pose of taking baths and mas
sages the re:ipier.t 01 old age 
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assistance did not operate to 
change his residence and there
fore did not move within the 
meaning of the applicable stat
ute. 

June 13, 1945. 

Mr. William F. Shallenberg 
County Attorney 
Sanders County 
Thompson Falls, Montana 

Dear Mr. Shallenberger: 

I have your inquiry asking if under 
the facts presented the case of an old 
age assistance recipient is properly 
transferable from Ravalli County to 
Sanders County. The facts as set forth 
in your letter may be stated as follows: 

The recipient has resided in Ravalli 
County since 1888. On August 10, 
1944, he expressed his intention of 
visiting Camas Hot Springs in San
ders County to take baths, being a 
sufferer from rheumatism or related 
ailment. He theretofore had received 
old age assistance as a resident of 
Ravalli County. He has not as yet 
returned to Ravalli County. He ar
rived at the springs on October 7, 
1944, and expressed his intention to 
remain there until March, 1945. How
ever, he stated he did not desire to 
lose his residence in Ravalli County 
and he would return home there. He 
stated in March 1945 his only reason 
for remaining at the springs was to 
take baths and massages, which he 
found to be beneficial to his health. 
He has expressed a desire to return 
to Ravalli County early this month 
upon the receipt of his check for old 
age assistance. 

The applicable statute with reference 
to transfer of cases is found in Section 
12, Part III, Chapter 82, Laws of 1937, 
reading as follows: 

"Change of residence of person re
ceiving old age assistance. A re
cipient who moves to another county 
in this state shal1 continue to receive 
assistance, with the approval of the 
state department, and the county 
from which he has moved shaH be 
charged by the state department for 
such county share of his assistance 
for a period of six months after which 
time the county to which he has 
moved shal1 be charged therefor; the 

county from which he has moved 
shall transfer the records of the case 
of such recipient to the county de
partment of the county to which he 
has moved on notification so to do 
by the state department." (Empha
sis mine.) 

Under the above statement of facts 
the recipient in question has been at 
least sojourning in Sanders County for 
more than six months. The question 
arises whether he has moved to San
ders County. If the recipient has moved 
to Sanders County, having sojourned 
there for more than six months, the 
transfer is proper. The solution of this 
question involves the determination of 
the meaning of the word "moved" as 
used in the statutes. 

Words used in a statute must be 
given their plain and ordinary mean
ing (State v. Bowker, 63 Mont. 1, 205 
Pac. 961; McNair v. School District 
No.1, 87 Mont. 423, 288 Pac. 188) un
less they have a peculiar meaning in 
law, or it is apparent from the statute 
that a different meaning is intended 
(Lewis v. Petroleum County, 92 Mont. 
563, 17 Pac. (2d) 60; Montana Beer 
Retailers Protective Association v. 
State Board of Equalization, 95 Mont. 
30, 25 Pac. (2d) 128.) 

The word "move" as defined in Web
ster's International Dictionary, Second 
Edition, is given the following defini
tion among others: 

"to change residence; to move, 
as from one house, town or state to 
another." 

The question then arises whether the 
recipient i!lJ question has changed his 
residence. 

The rules for determining residence 
are provided by Section 33, Revised 
Codes of Montana, 1935. This section 
declares that every person has a resi
dence and defines it as the place where 
one remains when not called elsewhere 
for labor or other special or temporary 
purpose and to which he returns in 
seasons of repose. The section further 
provides that a residence may be 
changed only by the union of act and 
intent. 

Under the facts and circumstances 
in this case the expressed intention of 
the recipient was not to change his 
residence and he has expressed his in
tention at aH times to return. His so
journ in Sanders County was for a 
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special purpose. An illustratiQn of 
change of actual residence which did 
not result in a change of legal resi
dence is found in the case of Wilson 
v. Hoisington, 110 Mont. 20, 98 Pac. 
369. 

Under the facts and the circumstances 
of the case it is my opinion the recipient, 
by departinR. from Ravalli County for 
Camas Hot Springs in Sanders County 
for the special purpose of taking baths 
and massages, although he remained 
there for more than six months but 
with the expressed intention at all times 
to return to Ravalli County, did not 
operate to change his residence, and 
therefore he did not move within the 
meaning of the applicable statute, from 
Ravalli to S~nders County, and there
fore the transfer of his case from Ra
valli County to Sanders County may 
not be justified or warranted. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 47 

Taxation-Cities and Towns-County 
Assessor, duties relative to computing 
and extending city taxes on assessment 

roll. 

Held: Under the statutes, it is the duty 
of the county assessor to com
pute and extend the taxes on 
personal property, using the last 
year's levy, before final delivery 
of the personal tax rolls to the 
county treasurer. After the city 
council makes the current year's 
levy on real estate in the City of 
Butte, and the city clerk certifies 
the resolution to the county 
clerk, the assessor must com
pute and extend the taxes on the 
assessment roll before final de
livery to the county treasurer. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear Mr. Roe: 

June IS, 1945. 

You have submitted to me your opin
ion rendered to the board of county 
commissioners of Silver Bow County 
on the question whether it is manda-

tory for the county assessor to extend 
the city taxes on the tax rolls under 
the following circumstances. 

"Heretofore, the City of Butte has 
had an ordinance, as provided by 
Section 5214, Revised Codes of Mon
tana, 1935, by which the city treas
urer col1ected the city taxes. On 
May 16, 1945, the ci"ty council of the 
City of Butte passed, and on May 
17th the Mayor approved, an ordi
nance repealing the former ordinance 
insofar as the collection of taxes by 
the city treasurer is concerned, and 
placed this duty on the county treas
urer. This ordinance becomes effec
tive June 16, 1945." 

After a full consideration of all the 
statutes applicable to the assessment, 
levy ond col1ection of taxes, (both city 
and county) I am forced to disagree 
with your conclusions that there is no 
duty on the county assessor to extend 
the city taxes on the assessment rolls. 

Section 1 of the ordinance in ques
tion, a copy of which you have fur
nished with your opinion, provides as 
follows: 

"All taxes levied by the City of 
Butte, Montana, upon all property 
within the city, and subject to assess
ment and taxation for municipal pur
poses, either real, personal or other
wise, shall be collected by the County 
Treasurer of Silver Bow Coutny, 
State of Montana, as provided by the 
general laws of the State of Mon
tana, relating to the collection of city 
and. town taxes by County Treas
urer." 

By Section 2 of the ordinance, the 
city has retained with the city treas
urer the duty of collecting "all special 
taxes and assessments. ." only. 

Section 5214, Revised Codes of Mon
tana, 1935, provides. insofar as applic
able here, as follows: 

"The county treasurer of each 
county must collect the tax levied by 
all cities and towns in his respective 
county, except in case of such cities 
of the first and second and third 
classes as may provide by ordinance 
for tho city treasurer to collect the 
taxes from such corrected assessment 
h"..,k. The county treasurer must 
collect such city or town taxes, in
cluding unpaid road pol1-taxes, at 
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