58

OPINIONS OF THE ATTORNEY GENERAL

imposed on the right to operate a motor
vehicle on the public highways of the
state and not a tax imposed on the right
to carry the mails; the immunity of the
federal government from state taxation is not negotiable to the extent that
it can transfer that immunity to every
person who contracts with it to do
any act for the furtherance of governmental business; the contract between
an individual and the federal government does not render the former an
essential governmental agent, and confer on him freedom from state control.
The question of ownership of the vehicles was not considered by the court
in its decision.
In upholding the conviction, the court
reviewed the numerous decisions of
state and federal courts holding the
state may not directly tax the property
of the federal government, nor the instrumentalities which it uses to discharge any of its constitutional functions, nor by taxation materially interfere with the due, expeditious and
orderly procedure of that government,
while in the exercise of its constitutional pQwers. held that those cases
weer not applicable to the facts in the
case before the court. The court said:
"But the case at bar cannot come
within the scope or spirit of those
decisions. Here there is no effort to
tax the business of carrying the mail.
The appellant is not a direct instrumentality of the government; he is a
personal contractor, doing certain
work for the government, at a fixed
compensation. In no sense is he the
representative or agent of the government·nor an integral part of it."
.
And the court quoted with approval
from the case of Fidelity & Deposit Co.
v. Commonwealth of Penn., 240 U. S.
319:
"But mere contracts between private corporations and the United
States do not necessarily render the
former essential governmental agencies and confer freedom from state
control."
In the con tract here considered, it is
provided in paragraphs sixteen and
seventeen the lessee must pay all taxes,
<'ssessments. fines and penalties imposed on the motor vehicles, or with
respect to the operation thereof, and
to comply with all appliable federal,

state, municipal and local laws, rules
and regulations. The contract further
specifically provides:
"Lessee also agrees that it will procure and maintain, at its own cost,
all licenses and permits necessary for
the use and operation of the equipment and further agrees to pay all
license fees ond other fees, charges
and expenses of whatsoever nature
and kind in connection with the use
and operjltion of the equipment."
From a consideration of the pertinent
facts in this case and especially the
terms of the contract, it seems clear
this case comes squarely within the
reasoning of the court in the Wiles
case, supra, and the following language
of the Supreme Court of Washington
in that case is pertinent and applicable
to the facts here:
". . . . There is nothing in appellants' contract which indicates that
the government intended to pass its
immuriities on to him. Under these
circumstances, it should be presumed
that it was the intention that he
should be subject to the general laws
of the state."
It is therefore my opinion motor vehicles owned by the federal government
or one of its instrumentalities, operated
over .the highways of the state, are not
exempt form statutory requirement for
registration and payment of license fees,
when operated under contract or lease
specifically providing the lessee or contractor shall procure at its own cost all
licenses and permits necessary for the
use and operation of the motor vehicle.
Sincerely yours,
R. V. BOTTOML Y.
Attorney General
Opinion No. 45
Taxation-Levy-Unlawful-Collection, Illegal-Remedy.
Held: Taxes deemed to have been paid
under an unlawful levy must be
paid under protest and suit for
recovery cornrnenced within
sixty days, as provided by 'Section 2269, Revised Codes of
Montana, 1935, or no refund or
recovery may be made. Taxes
paid more than once or illegally
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collected may be refunded by the
county commissioners as provided by Section 2222, Revised
Codes of Montana, 1935.
June 9, 1945.
Mr. Frank J. Roe
County Attorney
Silver Bow County
Butte, Montana
Dear Mr. Roe:
You have submitted to me your
opinion rendered to the county clerk
and recorder concerning the question
of refund of taxes.
It appears from the facts stated the
North Butte Mining Companv filed
with the State Board of Equaiization
its statement of yield for the years
1942 and 1943 in compliance with Section 2089, Revised Codes of Montana,
1935. The board computed the net
proceeds in accordance with Section
2090, Revised Codes of Montana, 1935,
and transmitted its valuation to the
county clerk and the same were entered
upon the assessment roll and tax levied
thereon. In due course and within the
time prescribed by statute, the North
Butte Mining Company paid the full
amount so assessed voluntarily and
without protest. Included in the amount
of yield reported by the North Butte
Company to the State Board of Equalizotion and upon which the valuation
was set and the assessment levied was
the amount which the North Butte
Company had received from the United
States government as a premium or
bonus under the provisions of the
Emergency Price Control Act.
Subsequent to the payment of the
tax above mentioned, our Supreme
Court, in the case of Klies et al v. Linnane, County Treasurer of Cascade
County, decided February 26, 1945, and
reported in 156 Pac. (2d) 183, held this
premium or bonus was not subject to
taxation. Evidently because of this
opini >n, the North Butte Company has
filed a claim with the county and requested the refund of the taxes paid.
I assume the North Butte Company
claims the refund under the provisions
of Section 2222, Revised Codes of Montana, 1935, while the county contends
the provisions of Section 2269, Revised
Codes of Montana. 1935, apply and is
the exclusive remedy.
Therefore the determinative question
under the facts considered is whether
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Section 2222, Revised Codes of Montana, 1935, or Sectio'n 2269, Revised
Codes of l'fontana, 1935, applies.
After a careful study of the applicable statutes and decisions, I must
agree with the conclusions reached in
your opinion to the county clerk.
Section 2222, Revised Codes of Montana, 1935, applies in cases where taxes
have been "paid more than once or
erroneously or illegally collected." The
provisions of Section 2269, Revised
Codes of Montana, 1935, apply to taxes
the levy of which is "deemed unlawful
by the party whose property is thus
taxed, or from whom such tax . . . is
demanded or enforced . . ." In such
case. the remedy provided by Section
2269, supra, is exclusive and if not complied with by the taxpayer, no refund
or recovery may be made. (First N ational Bank v. Sanders County, 85
Mont. 450, 279 Pac. 247, and cases
therein cited.)
Our Supreme Court in the Klies
case, supra, held money received as a
premium or bonus under the Emergency Relief Control Act is not "net
proceeds" as that term is used in our
statute authorizing taxation of net proceeds, and therefore not subject to such
tax. It would seem, therefore, the levy
of the tax on this money was unlawful,
and the remedy for its refund or recovery is as provided by Section 2269, Revised Codes of Montana, 1935. Inasmuch as the tax was not paid under
protest and suit commenced within
sixty days thereafter, thus no refund
or recovery may be made. (First National Bank v. Sanders County, supra.)
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Editor's Note: See North Butte Mining Co. v. Silver Bow County, (1946)
169 Pac. (2nd) 339, wherein the Montana Supreme Court upheld the above
opinion.
Opinion No. 46.
Public Welfare-Welfare Department
Old Age Recipient-Residence,
Welfare
Held: By departing from Ravalli
County for Camas Hot Springs
in Sander~ Count" for the purpose of taking baths and massages the re:ipier.t 01 old age

