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of being, so absent. For the purposes 
of taxation in respect of the personal 
property, income, or gross income of 
any such person by any State, Terri
tory, possession, or political subdivi
sion of any of the foregoing, or the 
District of Columbia, of which such 
person is not a resident or in which 
he is not domiciled, compensation 
for military or naval service shall 
not be deemed income for services 
performed within, or from sources 
within such State, Territory, posses
sion, political subdivision, or District, 
and personal property shall not be 
deemed to be located or present in or 
to have a situs for taxation in such 
State, Territory, possession, or po
litical subdivision or district .•.. This 
section shall be effective as of Sep
tember 8, 1939, except that it shall not 
require the crediting or refunding of 
any tax prior to October 6, 1942. 

." '(2) When used in this section, 
(a) the term "personal property" 
shall include tangible and intangible 
property (including motor vehicles), 
and (b) the term "taxation" shall in
clude but not be limited to licenses, 
fees, or excises imposed in respect to 
motor vehicles or the use thereof: 
Provided, That the license, fee or 
excise required by the State, Terri
tory, possession, or District of Co
lumbia of which the person is a resi
dent or in which he is domiciled has 
been paid.' 

"Sec. 2. Nothing contained. in this 
Act shall be construed to require the 
crediting or refunding of any tax in 
respect of tangible personal property 
(including licenses, fees, or excise 
imposed in respect of motor vehicles 
or the use thereof) paid prior to the 
date of its enactment. 
"Approv~d July 3,1944." (Empha-, 

sis mine.) 

The foregoing act of Congress of the 
United States made in pursuance of the 
Constitution of the United States is 
the supreme law of the land. Article 
VI of the Constitution of the United 
States in part provides: 

"This constitution and the laws of 
the United States which shall be 
made in pursuance thereof, and all 
treaties made, or which shall be made 
under the authority of the United 

. States, shall be the supreme law of 
the land; and the judges in every 

state shall be bound thereby, any
thing in the constitution or laws of 
any state to the contrary notwith
standing." (Emphasis mine.) 

I am not passing upon the question 
of the right of a person in the military 
or naval service to a suspension or de
ferment of his taxes during the period 
of his service, etiher under the "Sol
diers' and Sailors' Civil Relief Act" or 
under the Montana statutes, Section 
2236, Revised Codes of Montana, 1935, 
or Chapter 181, Laws of 1943, which 
grants a suspension of the payment of 
taxes·. 

I am only passing upon the question 
of the authority and legality of the 
State of Montana or a county thereof, 
or any political subdivision thereof to 
assess or collect a tax on the personal 
property belonging to a person who is 
in the military or naval services of the 
United States, and who is legally a 
resident of, or domiciled in another 
state, and is temporarily in Montana 
by reason of military or naval service. 

Under the provisions of the above 
quoted act of the Congress of the 
United States and the Constitution, it is 
my opinion the personal property be
longing to persons who are in the mili
tary or naval services, and who are 
not legal residents of the State of Mon
tana, although stationed temporarily in 
the State of Montana, is not subject to 
taxation by the State of Montana or 
any political subdivision thereof. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 43. 

Liquor Control Board-Floor !Stock 
Tax-Tax, Liquor-Retail Price, 

Liquor. 

Held: The price paid by the consumer 
is the cost of the liquor to your 
board plus transportation and 
any other costs to your board 
to place the liquor on the floor 
of your warehouse in Helena. 
plus the regular fifty per cent 
markup, plus the United States 
floor stock tax. The state excise 
tax is then figured on the total 
retail selling price as above set 
forth. 
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May 24, 1945. 

Mr. J. A. Buley, Administrator 
Montana Liquor Control Board 
Helena, Montana 

Dear Mr. Buley: 

You have asked my opInion relative 
to the United States revenue floor stock 
tax on liquors, and if such tax should 
be added to the retail selling price be
fore the Montana excise tax is figured. 

The United States floor .stock tax 
went into effect in April, 1944, and is 
to be paid by the consumer. It is to 
be noted Chapter 41, Laws of 1939, pro
Vlides in part as follows: 

"The Montana liquor control board 
is hereby authorized and directed to 
charge, receive and collect at the 
time of the sale and delivery of any 
liquor as authorized under the pro
vision of the laws of the State of 
Montana an excise tax at the rate of 
eight per centum of the retail selling 
price on all liquor so sold and de
livered. The Montana liquor control 
board shall retain the amount of such 
excise tax received in a separate ac
count and shall deposit with the state 
treasurer, to the credit of the general 
fund such sums so collected and re
ceiv~d not later than the tenth (10th) 
day of each and every month." (Em
phasis mine.) 

From the foregoing it is apparent 
your board is to determine the retail 
selling price; that is, the price to be 
paid by the consumer. 

The price paid by the consumer is the 
cost of the liquor to your board plus 
transportation and any other costs to 
your board to place the liquor on the 
floor of your warehouse in Helena, plus 
the regular fifty per cent markup, plus 
the United States floor stock tax. The 
state excise tax is then figured on the 
total retail selling price as above set 
forth. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 44. 

Motor Vehicles-Registration-License 
Fees-Federal Government, exemption 

of-Owner. 

Held: Motor vehicles owned by the 
federal government or one of its 
instrumentalities, operated over 
the highways of the state, are 
not exempt from statutory re
quirement for registration and 
payment of license fees, when 
operated under contract or lease 
specifically providing the lessee 
or contractor shall procure at 
its own cost all licenses ond 
pennits necessary for the use 
and operation of the motor ve
hicle. 

June 7, 1945. 
Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry. 

You have submitted to me a copy of 
agreement of lease between the Defense 
Plant Corporation, created by Recon
struction Finance Corporation, to aid 
the government of the United States 
in its national defense program, and 
the Consolidated Freightways, Inc., a 
private corporation and common car
rier operating under interstate com
merce commission certificate. You have 
asked my opinion whether the .motor 
vehicles used and operated by thIS cor
poration under the terms of this lease 
must be registered in this state and 
license fees paid therefor. 

Under the terms of the lease, the 
Consolidated Freightways acquires by 
purchase certain automotive equipment. 
This equipment is acquired in the name 
of the Defense Corporation. The equip
ment is then leased to the Freightways 
and used and operated by it in the 
transportation of military supplips and 
general dry freight and commodities for 
·ultimate use by the government or by 
suppliers of the government in the 
states of Montana, Washington, Idaho, 
Oregon, California, Utah. and Nevada 
in the interest of the natIOnal defense 
program. The lessee pays to the De
fense Corporation certain stipulated 
rental for the use of such equipment. 
There is no provision in the lease that 
this equipment is or must ~e used ex
clusively for the transportatIon of gov
ernmental property, except as provided 
in paragraph eighteen as follows: 

"Eighteen. Lessee agrees that it 
will not, without the prior written 
consent of Defense Corporation, use 
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