
54 OPINIONS OF THE ATTORNEY GENERAL 

the opinion in Volume 8, supra, was ap
proved and the Attorney General fur
ther held: 

"The order establishing the district 
is equivalent to a judgment, and in 
my opinion, a fee of $2.50 is due for 
the filing of the order, all of which is 
covered by Section 4918, Revised 
codes of Montana, 1921." 

In Volume 12, page 268, Report and 
Official Opinions of Attorney General, 
it was held that a submission to arbi
tration under the provisions of the 
statute is a special proceeding and re
quires the payment of fees as provided 
under Section 4918, Revised Codes of 
Montana, 1935. 

I t is therefore my opinion the pro
cedure followed in this instance is it 
"proceeding" as that term is used in 
Section 4918, Revised Codes of Mon
tana, 1935, and the clerk of the court is 
authorized, and it is his duty to charge 
and collect a fee of Five Dollars upon 
the filing of the petition and the further 
fee of Two Dollars and Fifty Cents 
when decree or judgment is entered. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 42. 

Soldiers' and :Sailors' Civil Relief Act 
Taxation-State of Montana-Political 

Subdivisions Thereof-Veterans 

Held: Under the provisions of the 
above quoted act of the Con
gress of the United States and 
the Constitution, it is my opinion 
that the personal property be
longing to persons who are in 
the military or naval services, 
and who are not legal residents 
of the State of Montana, al
though stationed temporarily in 
the State of Montana, is not sub
ject to taxation by the State of 
Montana, or any political sub
division thereof. 

May 24, 1945. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol • 
Helena, Montana 

Dear Mr. Goza: 

You have submitted a letter from the 
army air force at the army air base, 
Great Falls, Montana, wherein the fol
lowing inquiry is made: 

May the personal property and 
effects belonging to military person
nel who, although legally domiciled 
in another state, are temporarily re
siding in Montana by reason of mili
tary necessity, be legally assessed for 
taxation purposes in Montana? 

The letter also calls attention to the 
provisions of the Soldiers' and Sailors' 
Civil Relief Act, as amended. The per
tinent part of said act, Section 514 of 
the Soldiers' and Sailors' Civil Relief 
Act of 1940, as amended by Public Law 
415, Seventy-eighth Congress, approved 
July 3, 1944, reads as follows: 

"Soldiers' and Sailors' Civil Relief 
Act-Residence for Taxation 

Chapter 397-Public Law 415 

"An act to amend section 514 of 
the Soldiers' and Sailors' Relief Act. 

"Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Congress 
assembled, That: 

"Section 514 of the Soldiers' and 
Sailors' Civil Relief Act of 1940 (54 
Stat. 1179), as added by the .Sol
diers' and Sailors' Civil Relief Act 
Amendments of 1942 (56 Stat. 769), 
is hereby amended to read as follows: 

"'(1) For the purpose of taxation 
in respect of any person, or of" his 
personal property, income, or gross 
income, by any State, Territory, pos
session, or political subdivision of 
any of the foregoing, or by the Dis
trict of Columbia, such person shall 
not be deemed to have lost a resi
dence or domicile in any State, Ter
ritory, possession, or political subdi
vision of any of the foregoing, or in 
the District of Columbia, solely by 
reason of being absent therefrom in 
compliance with military or naval 
orders, or to have arquired a resi
dence or domicile in, or to have be
come resident in or a resident of, 
any other State, Territory, posses
sion, or political subdivision of any 
of the foregoing, or the District of 
Columbia, while, and solely by reason 
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of being, so absent. For the purposes 
of taxation in respect of the personal 
property, income, or gross income of 
any such person by any State, Terri
tory, possession, or political subdivi
sion of any of the foregoing, or the 
District of Columbia, of which such 
person is not a resident or in which 
he is not domiciled, compensation 
for military or naval service shall 
not be deemed income for services 
performed within, or from sources 
within such State, Territory, posses
sion, political subdivision, or District, 
and personal property shall not be 
deemed to be located or present in or 
to have a situs for taxation in such 
State, Territory, possession, or po
litical subdivision or district .•.. This 
section shall be effective as of Sep
tember 8, 1939, except that it shall not 
require the crediting or refunding of 
any tax prior to October 6, 1942. 

." '(2) When used in this section, 
(a) the term "personal property" 
shall include tangible and intangible 
property (including motor vehicles), 
and (b) the term "taxation" shall in
clude but not be limited to licenses, 
fees, or excises imposed in respect to 
motor vehicles or the use thereof: 
Provided, That the license, fee or 
excise required by the State, Terri
tory, possession, or District of Co
lumbia of which the person is a resi
dent or in which he is domiciled has 
been paid.' 

"Sec. 2. Nothing contained. in this 
Act shall be construed to require the 
crediting or refunding of any tax in 
respect of tangible personal property 
(including licenses, fees, or excise 
imposed in respect of motor vehicles 
or the use thereof) paid prior to the 
date of its enactment. 
"Approv~d July 3,1944." (Empha-, 

sis mine.) 

The foregoing act of Congress of the 
United States made in pursuance of the 
Constitution of the United States is 
the supreme law of the land. Article 
VI of the Constitution of the United 
States in part provides: 

"This constitution and the laws of 
the United States which shall be 
made in pursuance thereof, and all 
treaties made, or which shall be made 
under the authority of the United 

. States, shall be the supreme law of 
the land; and the judges in every 

state shall be bound thereby, any
thing in the constitution or laws of 
any state to the contrary notwith
standing." (Emphasis mine.) 

I am not passing upon the question 
of the right of a person in the military 
or naval service to a suspension or de
ferment of his taxes during the period 
of his service, etiher under the "Sol
diers' and Sailors' Civil Relief Act" or 
under the Montana statutes, Section 
2236, Revised Codes of Montana, 1935, 
or Chapter 181, Laws of 1943, which 
grants a suspension of the payment of 
taxes·. 

I am only passing upon the question 
of the authority and legality of the 
State of Montana or a county thereof, 
or any political subdivision thereof to 
assess or collect a tax on the personal 
property belonging to a person who is 
in the military or naval services of the 
United States, and who is legally a 
resident of, or domiciled in another 
state, and is temporarily in Montana 
by reason of military or naval service. 

Under the provisions of the above 
quoted act of the Congress of the 
United States and the Constitution, it is 
my opinion the personal property be
longing to persons who are in the mili
tary or naval services, and who are 
not legal residents of the State of Mon
tana, although stationed temporarily in 
the State of Montana, is not subject to 
taxation by the State of Montana or 
any political subdivision thereof. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 43. 

Liquor Control Board-Floor !Stock 
Tax-Tax, Liquor-Retail Price, 

Liquor. 

Held: The price paid by the consumer 
is the cost of the liquor to your 
board plus transportation and 
any other costs to your board 
to place the liquor on the floor 
of your warehouse in Helena. 
plus the regular fifty per cent 
markup, plus the United States 
floor stock tax. The state excise 
tax is then figured on the total 
retail selling price as above set 
forth. 
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