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electors in any precinct have voted,
the polls shall be immediately closed."
It is therefore my opinion the hours
during which the polls shall be open in
Missoula County and in every other
county of the state, insofar as the election on the State Debenture Act is concerned, shall be as provided by Section
689, Revised Codes of Montana, 1935.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 38
Livestock Sanitary Board-IndemnityRules and Regulations-AnimalsSlaughter of-Diseased AnimalsBang's Disease
Held: The Livestock Sanitary Board
may not provide by rule or regulation that no indemnity shall be
paid for cattle slaughtered when
disclosed to be reactors upon the
initial test for Bang's disease.
May 14, 1945
Dr. W. J. Butler
Livestock Sanitary Board
State Capitol
Helena, Montana
Dear Dr. Butler:
You have requested my opinion on
the following questions:
.

1. Does the Livestock Sanitary
Board have authority to provide indemnity shall not be paid for reactors
disclosed on the initial test of any
herd presented for test for bovine
brucellosis (Bang's disease)?
2. Does the Montana Livestock
Sanitary Board have power to discriminate and provide indemnity shall
not be paid for reactors disclosed on
the initial test of any herd presented
for test for bovine brucellosis (Bang's
disease), excepting where such a test
is required and ordered on dairy
herds?

You have advised me that in the use
of Brucella Abortus vaccine there is a
very serious drawback where indemnity
is paid for reactors. That drawback is
due to the fact that the blood of an animal which has been vaccinated with the
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vaccine will give a positive reaction to
a blood test for bovine brucellosis
(Bang's disease) just the same as if the
animal had been naturally infected.
You further advise that "at the present time there is no known method of
differentiating between the positive reaction that follows vaccination from the
po~itive reaction that follows natural
infection. In young animals this positive
reaction usually disappears in from six
to eight months or before the animal
becomes of breeding age. Where adult
animals are vaccinated with Br. abortus
vaccine, the positive reaction that follows vaccination may persist for several
years."
There is no question your board has
authority to make rules and regulations
designed to carry out the laws which
the legislature has created for you to
administer. But such rules and regulations must be reasonable and must
not be contrary to the specific provisions of the statute. Your board has
no lawmaking power. This is a function of the legislature and cannot be
delegated by it to any adminitsrative
board or commission.
In the case of McFatridge et al. v.
District Court, et aI., 113 Mont. 81, 88,
122 Pac. (2d) 834, wherein the question
of authority of the Montana Liquor
Board to make rules and regulations
was considered, the Supreme Court
said:
"The board has undertaken to supplement the law by rules and regulations of its own adoption, vesting in
itself the discretionary power it has
attempted to exercise. This, of course,
it cannot do. The board is an administrative body, functioning as a bureau of the executive department of
the state government. It has no lawmaking power. Any attempt to create
for itself authority and discretion not
given by the legislature must fail. The
board is authorized to make rules and
regulations, but these must be limited
in their purpose and effect as aid in
the administration of the law . . .
The power to enact statute law was
not, and could not, be delegated to
the board. The provisions in the
regulations adopted by the board by
which the discretionary power here
in question is assumed and created for
itself by the board, are al! void and
or no effect. All these articles of
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regulations undertake to widen the
scope of the law and extend the powers of the board to matters beyond
the purview of the legislative enactment .. "
The authority given for the payment
of compensation for animals slaughtered
by direction. of your board, is found in
Section 3271, Revised Codes of Montana, 1935. In no place in .this, or any
other statute, can be found authority to
slaughter animals without the payment
of compensation therefor as provided by
the statute.
A rule or regulation adopted by your
board giving you authority to slaughter
animals disclosed to be reactors on the
initial test of any herd presented for test
for bovine brucellosis (Bang's disease),
excepting where such a test is required
and ordered on dairy herds, would, in
my opinion, be an assumption of authority and discretion not given by the legislature. Such a rule or regulation would,
in the words of the Supreme Court in
the case cited herein, "widen the scope
of the law and extend the powers of the
board to matters beyond the purview of
the legislative enactment," and for that
reason would be "void and of no effect."
. J t is therefore my opinion that the
l:ivestock Sanitary Board may not proVIde by rule or regulation that no indeinnity shall be paid for cattle slaughtered when disclosed to be reactors
upon the initial test Jor Bang's disease.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 39
Elections-General Election, definedElections-Schools and School District
Held: The election held in pursuance
of Chapter 149, Laws of 1945,
the "State Highway Treasury
Anticipation Debenture Act of
1945" is a general election within
the meaning of such tenns as
used in Chapter 2, Laws of 1937.
May 14;1945

1-it. Erick Mourn
Courity Attorney
Roos.evelt County
Wolf Point, Montana

Dear Mr. Moufu:
You have. requested my opinion
whether the same judges and clerks may
act in a school distritt bond election as
those acting in the spetial cohgressional
elettion to be held on the same day
June 5,1945. .
'
Chapter 2, Laws of 1937, provides iii
part:
" ... Tliat if any such special election is held on the same day as any
general; cottnty, school or municipal
election or any primary election and
at the same polling places with the
same judges and clerks of election,
then .the polls shall be opened 'and
closed at tne same hours as. the poils
for such general, cbunty, school, rilUilicipal bI' primary election."
There will be held on June 5, 1945,
not only the special congressional election i.n the second congressional district, but also the election tailed under
the pr<;>visions of Chapter 149, Laws of
1945, known as the "State Highway
Treasury Ahticipation Debenture Act
of 1945."
This office recently held the election
to be held on the state debenture act is
a general' election .insofar as the hours
of the polls shall be open, and the same
reasoning applies in regard to the application of Chapter 2, Laws. of 1937. (See
Opinion No. 37, Volume 21; Report and
Official Opinions of Attorney General;
Arps v. State Highway Commission, 90
Mont. 152, 300 Pac. 549.)
1t is to be noted that in Arps v. State
Highway Commission, supra, a general
election is defined as an election held
"in each precinct of the state on a day
designated by law for the selection of
officers, or is held in such entire territory pursuant to an enactment specifying a single day for the ratification or
rejection of one or more measures submitted to the people by the legislative
assembly."
Chapter 2, Laws of 1937, is applicable
if the school bond election is held at the
same polling places as those used for
the debenture and congressional elections. However, if different polling
places are used, it would necessarily follow that the same judges and clerks of
election cannot be used.
I t is therefore my opinion the election
held in pursuance of Chapter 149, Laws
of 1945, the "State Highway Treasury

