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approval and ratification of the con
struction placed upon the statute by 
the courts, and that such construc
tion should generally be adhered to, 
leaving it to the legislature to amend 
the law should a change be deemed 
necessary. These rules are particu
larly applicable where an amendment 
is presented to the legislature and 
fails of enactment, or where the stat
ute is amended in other particulars." 
Citing 50 Am. Jur. Statutes, Sec. 326, 
pp. 318, 319, 59 C. J. 1037, notes 44-48. 
(Emphasis mine.) 

The rule is that if two statutes cover 
the ~ame matter in whole or in part 
and are not absolutely irreconcilable, it 
is the duty of the court to give effect 
to both. (State v .. Humphries, 210 N. 
C. 406, 186 S. E. 473, 478; State v. 
Mills, 81 Mont. 86, 261 Pac. 885; Short 
v. Karnop, 84 Mont. 276, 275 Pac. 
278; Putnam v. Putman, 86 Mont. 
135, 282 Pac. 855.) And the later act 
does not repeal the earlier. (State v. 
Humphries, supra; State v. Broadway, 
157 N. C. 598, 72 S. E. 987; Casterens v. 
Stanly Cqunty, 209 N. C. 75, 183 S. 
E.3.) 

It cannot be said the provisions of 
these two acts are "absolutely irrecon
cilable." On the other hand, it is clear 
the legislature by the provisions of 
Section 2 of Chapter 142, quoted above, 
intended both acts be in force and ef-
~tt . 

In thc instant case the legislature 
not only refused to change the exist
ing statutes relative to slot machines, 
bv defeating House Bill No. 13. but 
by the provisions of Section 2 of Chap
ter 142, supra. specifically continued in 
force the provisions of the Hickey Law. 
It may be said. under the expression of 
our Supreme Court in the case of Bot
tomly v. Ford, et a!.. supra, above quot
ed, the legislature gave "legislative ap
proval and ratification" to the construc
tion of this statute. 

In the light of the history of gambling 
legislation in this state, and the consis
tent refusal of the legislature to lay 
down the bars and give its approval to 
licensing widespread gambling, it can
not be reasonably said the legislature by 
Chapter 142 opened the gates and per
mitted widespread gambling, even 
though confined to slot machines. 

The only reasonable construction of 
this statute in view of all the facts and 
history of such legislation, is that the 

legislature recognizing the existence of 
Chapter 153, Laws of 1937, and the con
struction placed upon it by our Supreme 
Court, intended by Chapter 142 to li
cense those slot machines made legal 
under the former act, and that the use 
and operation of such machines shall be 
as provided under Chapter 153, and as 
construed by the Supreme Court. 

I t is therefore my opinion: 

1. The Mon,tana Charity League un
der the bcts presented to your board is 
not eligible to obtain a license under 
Chapter 142, Laws of 1945, and the 
State Board of Equalization has no au
thority to issue it a license. 

2. Only a bona fide religious, frater
nal, charitable or nonprofit organiza
tion, whic\1 is the sole and complete 
owner of the slot machine or machines 
for which licenses are applied, and 
which is to receive the entire profit 
therefrom, and use, keep and maintain 
for use such machines upon its own 
premises, as incide!ltal to its main pur
pose for its members only, is eligible to 
receive a license under the provisions 
of Chapter 142, Laws of 1945. . 

3. Your board has authority and it is 
its duty to require the facts which you 
deem necessary to determine if the ap
plicant meets the requirements of the 
law, before granting a license under 
Chapter 142, Laws of 1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 37 

Elections-General, special defined
Polls, hours when to be kept open. 

Held: The hours during which the polls 
shall be open in Missoula Coun
ty and in every other county of 
the state, insofar as the election 
on the State Debenture Act is 
concerned, shall be as provided 
by Section 689, Revised Codes 
of MontanlJ, 1935. 

Mr. Oskar O. Lympus 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Lympus: 

Yau have requested my opinion as to 
the hours during which the polls should 
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be open in Missoula County for the spe
cial state election on June 5, 1945. I pre
sume you refer to the election called un
der the provisions of Chapter 149, Laws 
of 1945, known as the "State Highway 
Treasury Anticipation Debenture Act of 
1945." 

Section 1 of Chapter 149, Laws of 
1945, provides in part as follows: 

" ... shall be and is hereby sub
mitted to the electors of the State of 
Montana qualified to vote thereon at 
a special election hereby called to be 
held on Tuesday, the 5th day of June, 
1945, for their approval or disapproval 
by a majority vote." 

And Section 5 of the act provides in 
part as follows: 

"All of the laws of this state gov
erning and controlling the registra
tion of electors, preparing of lists of 
registered electors, poll books, and 
ballots, insofar as the same are applic
able thereto and not in conflict with 
any of the provisions of this act, shall 
apply to, govern and control such spe
cial election ... " 

The act further provides the counting, 
convassing and determination of the 
vote shall be as provided by the general 
election laws of the state. It does not, 
however, provide the time when the 
polls shall be opened and closed. 

Our Supreme Court, in the case of 
Arps v. State Highway Commission, 90 
Mont. 152, 162, 300 Pac. 549, in consid
ering provisions of Chapter 95, Laws of 
19.31, an act very similar to Chapter 149, 
supra, held that the election at which 
the debentures were there submitted 
under like provisions as quoted above, 
was a general election. Our court, in 
that case, in holding that the election 
was a general election, as distinguished 
from a special election, adopted the def
inition of the Oregon Supreme Court in 
the case of Bethune v. Fund, 85 Ore. 
246, 166 Pac. 931, 932, as follows: 

H(A general election) is one that 
regularly recurs in 'each election pre
c.inct of the state on a day designated 
by law for the selection of officers, or 
is held in such entire territory pursu
ant to an enactment specifiying a sin
gle day for the ratification or rejec
tion of one or more measures submit
ted to the people by the legislative as
Eembly, and not for the election of 
any officer ... for the election having 

been simultaneously held in every 
voting precinct of the state conclu
sively establishes the fact that the 
election was 'general', and not 'spe
ciaI', which latter term, though not 
involved herein, would appear to 
mean an election held in only a sub
division or a part of the state." (Em
phasis mine.) 

It is true in the act under considera
tion by the Supreme Court in the case 
cited, in submitting the question to the 
electors, used the term "general elec
tion" instead of "special election," as in 
Chapter 149, Laws of 1945, yet I am of 
the opinion under the definition above 
quoted, the election to be held on June 
5, 1945, is a general election. 

In the absence of any specific provi
sion for the hours when the polls shall 
be kept open in the special act under 
which this election is held, we must find 
the authority in some other provision of 
the codes if possible. 

Section 2 of Chapter 28, Laws of 
1945, which is an act dealing with all 
elections at which the auestion submit
ted is the incurring of a state debt, the 
issuance of bonds or debentures of the 
state, other than refunding bonds or de
bentures of the state, other than refund
ing bonds or debentures, or the levying 
of a state tax for any purpose, provides 
among other things as follows: 

" ... All the laws of this state ap
plying to the holding of general bien
nial state elections, insofar as applica
ble thereto and not ill. conflict with 
any of the provisions of this act, shall 
apply to and govern and control such 
election ... " 

Section 689, Revised Codes of Mon
tana, 1935, which is a part of the gen
eral election laws of the state, provides: 

"The polls must be opened at eight 
o'clock on the morning of the elec
tion day and must be kept open con
tinuously until six o'clock in the aft
ernoon of said day, when the same 
must be closed; provided that in pre
cincts having less than one hundred 
(100) registered electors the polls 
must be opened at one o'clock in the 
afternoon of election day and must be 
kept open continuously until six 
o'clock in the afternoon of said day, 
when they must be closed; provided, 
further, that whenever all registered 
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electors in any precinct have voted, 
the polls shall be immediately closed." 

It is therefore my opinion the hours 
during which the polls shall be open in 
Missoula County and in every other 
county of the state, insofar as the elec
tion on the State Debenture Act is con
cerned, shall be as provided by Section 
689, Revised Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 38 

Livestock Sanitary Board-Indemnity
Rules and Regulations-Animals
Slaughter of-Diseased Animals

Bang's Disease 

Held: The Livestock Sanitary Board 
may not provide by rule or regu
lation that no indemnity shall be 
paid for cattle slaughtered when 
disclosed to be reactors upon the 
initial test for Bang's disease. 

Dr. W. J. Butler 
Livestock Sanitary Board 
State Capitol 
Helena, Montana 

Dear Dr. Butler: 

May 14, 1945 

You have requested my opinion on 
the following questions: 

. 1. Does the Livestock Sanitary 
Board have authority to provide in
demnity shall not be paid for reactors 
disclosed on the initial test of any 
herd presented for test for bovine 
brucellosis (Bang's disease)? 

2. Does the Montana Livestock 
Sanitary Board have power to dis
criminate and provide indemnity shall 
not be paid for reactors disclosed on 
the initial test of any herd presented 
for test for bovine brucellosis (Bang's 
disease), excepting where such a test 
is required and ordered on dairy 
herds? 

You have advised me that in the use 
of Brucella Abortus vaccine there is a 
very serious drawback where indemnity 
is paid for reactors. That drawback is 
due to the fact that the blood of an ani
mal which has been vaccinated with the 

vaccine will give a positive reaction to 
a blood test for bovine brucellosis 
(Bang's disease) just the same as if the 
animal had been naturally infected. 

You further advise that "at the pres
ent time there is no known method of 
differentiating between the positive re
action that follows vaccination from the 
po~itive reaction that follows natural 
infection. In young animals this positive 
reaction usually disappears in from six 
to eight months or before the animal 
becomes of breeding age. Where adult 
animals are vaccinated with Br. abortus 
vaccine, the positive reaction that fol
lows vaccination may persist for several 
years." 

There is no question your board has 
authority to make rules and regulations 
designed to carry out the laws which 
the legislature has created for you to 
administer. But such rules and regu
lations must be reasonable and must 
not be contrary to the specific pro
visions of the statute. Your board has 
no lawmaking power. This is a func
tion of the legislature and cannot be 
delegated by it to any adminitsrative 
board or commission. 

In the case of McFatridge et al. v. 
District Court, et aI., 113 Mont. 81, 88, 
122 Pac. (2d) 834, wherein the question 
of authority of the Montana Liquor 
Board to make rules and regulations 
was considered, the Supreme Court 
said: 

"The board has undertaken to sup
plement the law by rules and regu
lations of its own adoption, vesting in 
itself the discretionary power it has 
attempted to exercise. This, of course, 
it cannot do. The board is an admin
istrative body, functioning as a bu
reau of the executive department of 
the state government. It has no law
making power. Any attempt to create 
for itself authority and discretion not 
given by the legislature must fail. The 
board is authorized to make rules and 
regulations, but these must be limited 
in their purpose and effect as aid in 
the administration of the law . . . 
The power to enact statute law was 
not, and could not, be delegated to 
the board. The provisions in the 
regulations adopted by the board by 
which the discretionary power here 
in question is assumed and created for 
itself by the board, are al! void and 
or no effect. All these articles of 
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