
OPINIONS OF THE ATTORNEY GENERAL 3 

provision in relation to its query wheth
er Senator Mahoney might have a 
right to draw his wages during his ab
sence in military service; but as the 
question was not before the court, it 
die'. not specifically rule upon the mat
ter, but intimated at least that there 
might be some question involved. 

Section 7 of Article V of the Mon
tana Constitution in referring to the 
fact senators and representatives may 
not hold other public offices makes ex
ceptions of notary publics and persons 
in the militia. 

In view of the foregoing statutory 
and constitutional provisions, it seems 
the legislative bodies have jurisdiction 
over their memberships and they have 
the right to excuse absentees. There 
is a precedent for excusing absentees 
under Section 61, Revised Codes of 
Montana, 1935, to be found in the 
1937 session, reference to which is 
made at page 4 of the Senate Journal 
of that year. Therefore, it is my opin
ion that, if the senate in its rules covers 
such contingencies and in its discretion 
and deliberations formally excuses an 
absent" senator, such senator would be 
entitled to his per diem. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No.3. 

Legislature-General Fund-Expendi
tures-Taxes-Appropriations

Income-United States War Bonds
Surplus of Revenue-Revenue. 

Held: The legislature may not appro
priate or authorize expenditures 
whereby the expenditures of the 
state during any fiscal year shall 
exceed the total tax then pro
vided for by law and applicable 
to such expenditure unless the 
Legislative Assembly making 
such appropriation provides for 
the levying of a tax, not to ex
ceed the two-mill levy provided 
for in Section 9 of Article XII 
of the Montana Constitution, 
to pay such appropriation or 
expenditure within such fiscal 
year. The legislature is not re
stricted in making appropria
tions or authorizations for ex
penditures to suppress insur-

rection, defend the state, or as
sist in defending the United 
States in time of war, the de
termination thereof being whol
ly with the legislature. 

January 5, 1945. 

Mr. George W. O'Connor 
Speaker of House of Representatives 
State Capitol 
Helena, Montana 

Dear Mr. O'Connor: 

You have submitted to me and re
quested my opinion on the following 
questions: 

(1) Does Section 12 of Article 
XII of the Montana Constitution pro
hibit the legislature from appropriat
ing more than the income for that 
year? 

(2) May the legislature appropri
ate any surplus for post-war work 
which would aid returning veterans 
during any war period? 

(3) May the legislature for any 
biennium appropriate an amount in 
excess of amounts to be raised by 
taxation but not in excess of such 
amounts plus the surplus in the gen
eral fund of the state? 

In answering your inquiry, I believe 
the determination of your question (I) 
will automatically answer the other two 
questions. 

Your questions all pertain to Section 
12 of Article XII of our State Consti
tution, which reads: 

"N 0 appropriation shall be made 
nor any expenditures authorized by 
the legislative assembly whereby the 
expenditures of the state during any 
fiscal year shall exceed the total tax 
then provided for by law, and ap
plicable to such appropriation or ex
penditure, unless the legislative as
sembly making such appropriation 
shall provide for levying a sufficient 
tax, not exceeding the rate allowed 
in section nine (9) of this article, to 
pay such appropriations or expendi
tures within such fiscal year. This 
provIsIon shall not apply to appro
priations or expenditures to suppress 
insurrection, defend the state, or as
sist in defending the United States 
in time of war. No appropriation of 
pu blic moneys shall be made for a 
longer term than two years." 
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Is the foregoing section uncertain 
or ambiguous? I think not; it appears 
to me the language used is neither 
complicated nor doubtful; and I think 
it is plain what is meant is exactly 
what is said-no more, no less. 

It is a well settled rule of constitu
tional construction that, in construing 
a section, it is presumed no superfluous 
words were used; meaning must be 
given to every word used; and, if pos
sible, it must be so construed as to 
make every word significant of some
thing so as, if possible, to make every 
word operative. 

A state constitution is not a grant 
but a limitation on the inherent legis
lative power; the legislature has un
limited authority except as limited, re
stricted or prohibited by the constitu
tion. 

Section 29 of Article III of our 
Constitution reads: 

"The provisions of this constitu
tion are mandatory and prohibitory, 
unless by express words they are 
declared to be otherwise." 

Our Supreme Court has held: 

"The provisions of the Constitu
tion being mandatory and prohibi
tory, its declarations with reference 
to the subjects upon which it speaks 
are conclusive upon the legislature." 
State v. Gowdy, 62 Mont. 119, 203 
Pac. 1115. 

In analyzing Section 12 of Article 
XII, it is readily apparent the founding 
fathers used very definite, plain and 
simple words in limiting the authority 
of the legislature in making appropria
tions and the authorizing of expendi
tures on behalf of the state. 

They had stated no appropriation 
shall be made or any expenditures 
authorized by the legislative assembly 
whereby the expenditures of the state 
during any fiscal year shall exceed the 
total tax then provided by law; and 
applicable to such appropriation or 
expenditure, as reasonable men, is there 
any obscure or hidden meaning in the 
foregoing prohibition? I think not. 
Then it is provided that, if the legisla
ture does make appropriations in ex
Cess of the total tax then provided by 
law, the legislative assembly making 
such excess appropriation or author
izing such excess expenditure shall 
provide for levying a sufficient tax, not 

exceeding the rate allowed in Section 
9 of this Article (that is, the 2~ mills) 
to pay such appropriations or expendi
tures within such fiscal year. 

It may be argued, and perhaps with 
good grace, that the founding fathers 
never expected, thought of, or antici
pated a time when there would be a 
huge surplus in the "general fund." 

"The meaning of the Constitution 
is fixed when adopted, and cannot 
be subsequently changed by judicial 
construction to meet changed circum
stances, as may be done in case of 
principles of common law." 

State v. Moody, 71 Mont. 473, 230 
Pac. 575. 

All questions of flexibility and ad
justability to meet the necessities of the 
people must be regarded as having been 
fully considered and conclusively de
termined by the adoption of the Con
stitution. One is not justified in re
sorting to strained construction or as
tute interpreteation to avoid the clear 
intent and language used by the framers 
of the Constitution. 

It is the duty of this office, to the 
best of our ability, and under the oath 
each state officer takes, to honestly 
construe this section. 

In adopting this section, the conven
tion was proceeding to a large extent 
as other states, and it might be our 
convention took this section from the 
Constitution of Colorado which had 
adopted <ilmost an identical section. 
Section 16 of Article X of the Consti
tution of Colorado is as follows: 

"Appropriations not to exceed tax 
-exceptions. No appropriation shall 
be made, nor any expenditure author
ized by the general assembly, where
by the expenditures of the state, 
during any fiscal year, shall exceed 
the total tax then provided for by 
law and applicable for such appro
priation or expenditure, unless the 
general assembly making such ap
propriation provide for levying a 
sufficient tax, not exceeding the rates 
allowed in section eleven of this ar
ticle, to pay such appropriation or 
expenditure within such fiscal year. 
This provision shall not apply to. 
appropriations or expenditures to 
suppress insurrections, defend the 
state, or assist in defending the 
United States in time of war." 
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This is a section similar to ours to 
all intents and purposes; and the Su
preme Court of Colorado in inter
preting this section, in a decision ren
dered in 1889, laid down its interpreta
tion, which decision is cited and fol
lowed in several Colorado decisions. 

It was held: 

"By section 16, art. 10, Const., ap
propriations and expenditures which 
may be made or authorized by the 
general assembly are of two general 
classes: First, ordinary, which in
cludes all kinds of appropriations and 
expenditures necessary and proper 
for the support of the government 
and its institutions in time of peace; 
second, extraordinary, or such as are 
necessary 'to suppress insurrection, 
defend the state, or assist in defend
ing the United States in time of war.' 
In this opinion we have only to con
sider such as belong to the former 
or ordinary class. By said section 
16, each and every general assembly 
is inhibited, in absolute and unquali
fied terms, from -making appropria
tions or authorizing expenditures of 
the former class in excess of the 
total tax then provided by law, and 
applicable for such appropriation or 
expenditure, unless such general as
sembly shall provide for levying a 
sufficient tax, within constitutional 
limits, to pay the same within such 
fiscal year. This language needs no 
construction. It is plain, simple, and 
unambiguous. It need not be mis
understood. It cannot be evaded. It 
means that the state cannot be 
plunged into debt by unauthorized 
legislation. If the general assembly 
pass acts making such appropriations 
or authorizing expenditures in excess 
of constitutional limits, such acts 
are void. They create no indebted
ness against the state, and entail no 
obligation, legal or moral, upon the 
people, or upon any future general 
assembly. In the language of Mr. 
Justice Allen, of the New York court 
of appeals, cited below: 'Neither the 
legislature nor the officers and agents 
of the state, nor all combined, can 
create a debt or incur an obligation 
for or in behalf of the state, except 
as to the amount and in the manner 
provided for in the constitution.' 
Cooley, Con st. Lim. 69, 70; People 
v. May, 9 Colo. 85, 10 Pac. Rep. 641; 

Lake Co. v. Rollins, 9 Sup. Ct. Rep. 
652; People v. Johnson, 6 Cal. 499; 
People v. Supervisors, 52 N. Y. 563. 

"Hence, while the general assem
bly 'must exercise their own judg
ment in the first instance, yet, if by 
reason of error of judgment, or for 
any other cause, they exceed the 
constitutional limit in making appro
priations or in authorizing expendi
tures, such excessive acts are mere 
nullities. People v. Supervisors, supra; 
Williams v. Louisiana, 103 U. S. 645; 
People v. May, 9 Colo. 412, 12 Pac. 
Rep. 839 ..... 

-"N 0 appropriation or expenditure 
in excess of the constitutional limit, 
as above explained, can be thus pro
vided for. A casual deficiency of 
the revenue is one that happens by 
chance or accident, and without de
sign or intention to evade the consti
tutional inhibition. Hovey v. Foster, 
(Ind.) 21 N. E. Rep. 41. 

"What we have said of the legis
lative department in respect to mak
ing appropriations or authorizing ex
penditures in excess of constitutional 
authority, applies with equal force 
to the executive department in rec
ognizing or dealing with legislation 
affecting the public revenue. If 
legislative acts making appropria
tions in excess of constitutional limits 
have unfortunately received the gov
ernor's signature, instead of his veto, 
he should nevertheless withhold his 
approval from any and all vouchers 
relating to such unconstitutional ap
propriations. So, also, the auditor 
should refuse to draw any warrant 
therefor, and the treasurer should 
decline to make payment thereon. 
In reference to matters arising under 
enactments clearly unconstitutional. 
the unauthorized act of one govern
ment official is no justification or 
excuse for a similar act by another. 
The character and scope of the inter
rogatories submitted compel us to 
speak thus plainly upon these points 

"It would be trifling with a serio". 
provision of the constitution to hold 
that the obligation to provide a tax 
for a given purpose is imperative, but 
that the appropriation of' the fund 
arising from such tax is optional." 
In re Apnropriations by General As
sembly (Supreme Court of Colorado, 



6 OPINIONS OF THE ATTORNEY GENERAL 

Oct. 25, 1889), 13 Colo. 316, 22 Pac. 
464, 466, 467, 468; In re Priority of 
Legislative Appropriations, 19 Colo. 
34 Pac. 277, inadvertently citing Sec
tion 6 of Article X; but construing 
Section 16 of Article X; Parks, Audi
tor v. Commissioners of Soldiers and 
Sailors Home, 22 Colo. 86, 3 Pac. 
542; A. L. R. 637; In re State Board 
of Equalization, 24 Colo. 446, 51 Pac. 
493. 

Our Supreme Court in State ex reI. 
Journal Publishing Company v. Ken
ney, Auditor, adopted part of the 
reasoning in the In re Appropriations 
by General Assembly, supra, in 10 
Mont. 488, 491. 

The second part of said section pro
vides, "This provision shall not apply 
to appropriations or expenditures to 
suppress insurrection, defend the state, 
or assist in defending the United States 
in time of war," and therefore takes 
any such appropriations or expenditures 
out of the prohibition. Our Supreme 
Court has held: 

"If this very clear language has 
any meannig, it is that, whereas the 
legislative power over appropriations 
and expenditures, unlimited save as 
restricted by the constitution, is in 
fact restricted as above set forth, 
such restriction does not apply to ap
propriations or expenditures to sup
press insurrection, defend the state, 
or assist in defending the United 
States in time of war; and there
fore, for such purposes, the power 
of the legislature stands without limit 
or restriction. . . . . 

"The United States is at war, and 
to assist the United States in war is 
expressly recognized by the Consti
tution as a proper occasion for the 
use of state funds (Const., Art. XII, 
Sec. 12). Moreover, this state, as 
one of the United States, is at war; 
when aiding the United States, this 
state but defends itself, and thus ex
ercises the highest attribute, as it 
observes the most solemn duty, of 
sovereignty. That in pursuing the 
public purpose, the state, through its 
legislature, may adopt or prescribe 
any mode or means reasonably adapt
ed to accomplish such purpose is too 
well settled for debate." (Emphasis 
mine.) State ex reI. Campbell v. 
Stewart, 54 Mont. 504, 510, 171 Pac. 
755; In re State Board of Equaliza-

tion, 24 Colo. 446, 51 Pac. 493; State 
v. Cook, 17 Mont. 529, 535. 

Therefore, there would be no re-
striction of the legislature if it deter
mined, for example, to appropriate or 
authorize these excess funds to be in
vested in United States war bonds, 
or for any other purpose authorized by 
the exception, and as our Governor 
stated in his message: 

"1. We should continue to exert 
the full weight of our material power, 
our manpower and the loyalty of our 
citizens for the winning of the war 
.... " (Emphasis mine.) 

'It may be deemed expedient and 
for the best interests of the state to 
appropriate or to authorize expendi
tures of such excess funds; however, 
expediency is not an admissible argu
ment nor does such doctrine enter into 
the construction of statutes and more 
e.specially with constitutional prohibi
hons. 

In my opinion, these surplus funds, 
accruing from tax and other revenue 
measures which have come into the 
hands of the state in excess of the needs 
of the state government, are impressed 
with a trust. This surplus money be
longs to the sovereign people of this 
state. Since the legislature is pro
hibited from appropriating or author
izing its expenditure for state business, 
the sovereign people of the state should, 
by amendment of our Constitution, 
direct its disposition. 

The whole theory of taxation and 
income for a state or a political sub
division thereof is that only such tax 
shall be levied or income received as is 
necessary for the expense of govern
ment. 

Where a large surplus of revenue is 
returned from the people of the state 
over and above all costs of govern
ment, it should, in good conscience and 
equity, not be appropriated without the 
approval of the taxpayers themselves. 
I t has been held the power to tax is 
the power to destroy; any other hold
ing would take from the people the 
protection now afforded them from ex
cessive impositions of excessive revenue 
measures when not needed for state 
government. 

Therefore, it is my opinion-under 
the said section-the legislature may 
not appropriate or authorize expendi-
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tures whereby the expenditures of the 
state during any fiscal year shall exceed 
the total tax then provided for by law 
and applicable to such expenditure, un
less the legislative assembly making 
such appropriation provides for the 
levying of a tax, not to exceed the 
two-mill levy provided for in Section 
9 of Article XII of the Montana Con
stitution, to pay such appropriation or 
expenditure within such fiscal year. 

However, the legislature is not re
stricted in making appropriations or 
authorizations for expenditures to sup
press insurrection, defend the state, or 
assist in defending the United States 
in time of war, the determination there
of being wholly with the legislature. 
The legislature for such purpose may 
appropriate moneys available or author
ize any expenditure it may deem ad
visable. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No.4. 

County Clerk-Cancellation of 
Registration-Absentee Voters. 

Held: Under Section 562, Revised 
Codes of Montana, 1935, as 
amended by Chapter 177, Laws 
of 1943, the county clerk should 
cancel only the registration of 
those persons who did not vote 
at the election, and the registry 
cards of all persons who voted 
by absent voter's ballots should 
not be cancelled. 

Mr. Erick Mourn 
County Attorney 
Roosevelt County 
Wolf Point, Montana 

Dear Mr. Mourn: 

January 6, 1945. 

You have requested an opInion of 
this office, asking if the registration of 
persons who voted by absent voter's 
ballot should be cancelled. 

Section 562, Revised Codes of Mon
tana, 1935, as amended by Chapter 147, 
Laws of 1937, and as amended by 
Chapter 144, Laws of 1941, and as now 
amended by Chapter 177, Laws of 1943, 
Teads in part: 

"Immediately after every general 
election, the county clerk of each 
county shall compare the list of 
electors who have voted at such 
election in each precinct, as shown 
by the official poll-books, with the 
official register of said precinct, and 
he shall remove from the official 
register herein provided for the regis
try cards of all electors who have 
failed to vote at such election ... " 

I t is to be noted that, as amended by 
Chapter 177, Laws of 1943, the above 
quoted portion of Section 562, Revised 
Codes of Montana, 1935, now reads the 
same as it read in 1935, and therefore 
it should be construed the same. 

It is my opinion that, under the 
amendment of Section 562, Revised 
Codes of Montana, 1935, contained in 
Section 1 of Chapter 177, Laws of 
1943, the county clerk should cancel 
only the registration of those persons 
who did not vote at the election; and 
the registry cards of all persons who 
voted by absent voter's ballots should 
not be cancelled. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. S. 

Retirement Board-Teachers' Retire
ment-Benefits-Joint Survivorship. 

Held: A member of the Teachers' Re
tirement System who notified 
the board of his retirement by 
letter dated August 10, must 
be considered under the act to 
have retired September 10, and 
his failure to indicate to the 
board the manner in which he 
wished to show his benefits un
til September 30, 1944, fixes the 
date of the benefits to be realized 
as of September 30,1944. 

January 6, 1945. 

Mr. Robert W. Harper, Executive 
Secretary. 

Teachers' Retirement System 
State Capitol 
Helena, Montana 

Dear Mr. Harper: 

You have requested my opinion con
cerning the following facts: 
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