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Dear Mr. Lindquist:
You have requested my opinion
whether a school district may use surplus funds to purchase a residence for
the school superintendent.
The only statutory authority for the
use of surplus school funds is found
-in Section 1205, Revised Codes of Montana, 1935, which provides in part:
"Any surplus in the general school
fund . . . on a vote of the qualified
electors of said district may be used
for the purpose of retiring bonds and
improving buildings and grounds, or
erecting school .buildings, a teacherage, or barn."
However, this office has held sur-plus funds remaining in the high school
.general fund shall be used for the purposes of the next ensuing budget. In
.an opinion in Volume 16, page 300, Report and Official Opinions of the At·,torney General, it was said:
"This office on May 11, 1934, issued
an official opinion in which it was
held that Secetion 1205, supra, cannot
be reconciled with the provisions of
the School Budget Act (Chapter 146,
Laws of 1931), and that surplus funds
in the general fund of the district
may not be transferred under the
provisions of said Section 1205, but
that such funds must lapse into the
'unappropriated funds of the district
(Volume 15, Official Opinions of the
Attorney General, page 369). The
reasoning" of that opinion applies with
special force to the High School Budget Act (Chapter 178, Laws of
1933)." (See also opinions. No. 221
and No. 235, Volume 20, Report and
Official Opinions of the Attorney
General.)
It should also be noted that Section
1205, Revised Codes of Montana, 1935,
-permits surplus funds to be used for
'''erecting buildings, a teacherage, or
barn." A teacherage is defined in W ebster's Dictionary as "a residence provided for teachers." A superintendent
of schools is not customarily considered
.a teacher as his work is not primarily
that of instructing. Thus it would seem
if the budget laws permitted the expenditure of funds under Section 1205,
the terms of Section 1205 are not broad
·enough to permit the purchase of a
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residence for a superintendent of
schools.
While it might be to the best interest
of the school district under the present
circumstances to permit the purchase"
of a residence, such fact cannot be considered, as our Supreme Court said in
the case of Franzke v. Fergus County,
76 Mont. 150, 245 Pac. 962:
"The doctrine of expediency does
not enter into the construction of
statutes."
It is therefore my opinion a school
district may not use surplus funds to
purchase a residence for the school
superintendent.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 28.
County Clerk-Surveyors and Civil
Engineers-Lands-Plats-Maps.
Held: Under the provisions of Section
4993, Revised Codes of Montana, 1935, as amended, a county clerk has discretionary power
to require a grantee of a portion
of land subdivided under the
provisions of said section to
deliver with the deed a plat or
map which shall show the legal
description and area of the land
conveyed.
April 16, 1945.
Mr. Melvin N. Hoiness
County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Hoiness:
You have requested my opinion concerning the duties and powers of the
county clerk with reference to Section
4993, Revised Codes of Montana, 1935,
as amended by Chapter 5, Laws of
1939, and Chapter 180, Laws of 1945.
Section 4993, Revised Codes of Montana, 1935, as amended, provides any
person who desires to subdivide and
sell tracts of land containing less than
ten acres must have the same platted,
surveyed and certified before sale. An
exception is made for parks and playgrounds.
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Section 4993 was amended by Chapter 180, Laws of 1945, as follows:

are presumed to be used in their
ordinary sense.'.'

". . . provided further that the
county clerk of any county shall
not be required to file any deed for
record, which conveyed, or purports
to convey, a part of land or parcel
of any such platted tract or tracts
of less than the United States legal
subdivision of ten acres, unless the
person presenting such deed for
record also delivers to such county
clerk a plat or map which has been
prepared 'by a surveyor or civil engineer, which plat or map shall show
with particularity the legal description, and area of the land to be conveyed."

It should also be observed Section
4993, as amended, applies only to the
sale of tracts of land of less than ten
acres which are subdivided, "such as
orchard tracts, vineyard tracts, acreage
tracts, suburban tracts, or community
tracts" and not to the isolated sale of
a small area of land where there has
been no subdivision into multiple lots.
It is therefore my opinion thatunder the provisions of Section 4993,
Revised Codes of Montana, 1935, as
amended-a county clerk has discretionary power to require a grantee of a
portion of land subdivided under the
provisions of said section to deliver
with the deed a plat or map prepared by
a surveyor or civil engineer, which map
or plat shall show the legal description
and area of the land conveyed.

It is apparent the purpose of the
amendment is to require certainty as
to the description contained in conveyances, of "a part or parcel of any
such platted tract." The amendmentby providing "the county clerk of any
county shall not be required to file any
deed for record . . . unless the person
presenting such deed for record also
delivers to such county clerk a plat or
map ... which plat or map shall show
with particularity the legal description,
and area of the land to be conveyed"gives the clerk a discretionary power.
In other words, if the conveyance offered for record does not convey one
or more of the lots as originally platted, but conveys a portion of one or
more lots and the description is uncertain, or the exact land meant to be
conveyed is not easily identified from
the description in the deed, the clerk
may then require a map or plat of the
property to be conveyed be submitted
with the deed.
If the amendment to Section 4993
were construed to mean that it is
mandatory in all instances for the clerk
to require a plat of each part of a
subdivision which is conveyed, such a
construction would lead to absurd results as in many instances, deeds would
convey all of one or more lots, and
'Iand so conveyed could be easily ascertained by reference to the original plat.
Also such a construction would be in
conflict with the ordinary meaning of
"shall not be required." Our Supreme
Court in State v. Bowker, 63 Mont.
1, 205 Pac. 961, stated:
"The words of the statute are to
be given their usual construction and

Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 29.
Elections-Registration-Poll Books,
what mi.mes to contain.
Held: In counties where more than
one question is submitted to the
electors at the same special election, the laws governing which
require different registration
closing dates, separate poll
books are required.
April 17, 1945.
Mr. Homer A. Hoover
County Attorney
McCone County
Circle, Montana
Dear Mr. Hoover:
You have advised me there will be
submitted to the elector's in your county, at special elections called for June
5, 1945, several questions, viz: (1) to
fill the congressional vacancy, (2) highway debenture, (3) issuance of bonds
for court house, and (4) issuance of
bonds for county hospital. You request
my opinion whether one official register
only is legally required.
This office has just issued Opinion
No. 26, Volume 21, Report and Offici,,1
Opinions of Attorney General, in which
it was held that-under the provisions

