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state and who are taxpayers upon prop
erty therein and whose names appear 
upon the last completed assessment roll 
of some county of the state for state, 
county and school district taxes shall 
be qualified to vote on such question. 
The act further specifically provides 
that registration shall close thirty days 
before the date of election and that the 
clerk shall give notice of such closing 
ten days prior thereto. It further pro
vides for the preparation of the poll 
books by the clerk in the manner pro
vided by Section 568, Revised Codes 
of Montana, 1935, "except that such 
poll books shall contain only the names 
of the electors qualified to vote on 
such question at such election . . ." 
The provisions of this special act there
fore would govern the special election 
on the highway bonds to be held on 
June 5, 1945. . 

The special election for the election 
of a congressman, in the absence of 
any special act, must be governed by 
the general election laws. This in
chides; of cours·e, the .provisions of our 
statutes relating to registration. 

Section 566, Revised Codes of Mon
tana, 1935, provides, insofar as is perti
nent here: 

"The county clerk shall close all 
registration for the full period of 
forty-five days prior to and before 
an;y election . . . The county clerk 
must cause to be published ... for 
thirty days before which time when 
such registration shall be closed for 
any election, a notice signed by him 
to the effect that such registration 
will be closed on the day. provided 
by law, and which day shall be speci
fied in such notice ... " (Emphasis 
mine.) 

Chapter 28, Laws of 1945, is a spe
cial and later act dealing with a specific 
subject, i. e., special elections to vote 
on the creating of an indebtedness or 
issuance of bonds, while Section 566 
is a general statute dealing generally 
with registration for any election, gen
eral or special. To the extent that the 
two are in conflict, the later, that is, 
Chapter 28, pervails as to the special 
subjects with which it deals. (State v. 
Mills, 81 Mont. 86, 261 Pac. 885; In re 
Wilson's Estate, 102 Mont. 178,56 Pac. 
(2d) 733.) 

I t is therefore my opinion the clerk 
intist close the registration for each 

election on a different day, and give 
notice of such closing for different 
periods of time. In the one instance
relative to the special election on the 
bond issue-registration must close 
thirty days prior to June 5, 1945, and 
notice of such closing must be pub
li.shed ten days prior to the date of 
closing. For the special election to 
elect the congressman in the second 
district in those counties within such 
district, registration must close forty
five days prior to June 5, 1945, and 
notice of such closing inust be pub
lished thirty days prior to the date 
of closing. 

Separate poll books must be pre
pared; one containing only the names 
of those registered electors "residing 
Withih the state and who are taxpayers 
upon property therein and whose names 
appear upon the last completed assess
inent roll of some county of the state 
for state, county and school district 
taxes;" the other containing the names 
of all registered electors qualified to 
vot!! for public officers. 

The purpose of providing for regis
tration of electors prior to any election 
is to give those electors whose regis
tration had been cancelled for failure 
to vote or otherwise, and those electors 
who had never registered, an oppor
tunity to register and thus be eligible 
to vote. Those duly registered electors 
whose registration has not been can
celled are not required to register for 
either election to be held on June 5, 
1945. . 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 27. 

Schools and School Districts-Superin
tendent of School-Budgets. 

Held: A school district may not use 
surplus funds to purchase a 
residence for the school super
intendent. 

Mr. Carl Lindquist 
County Attorney 
Daniels (::ounty 
Scobey, Montana 

April 13, 1945. 
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Dear Mr. Lindquist: 

You have requested my opinion 
whether a school district may use sur
plus funds to purchase a residence for 
the school superintendent. 

The only statutory authority for the 
use of surplus school funds is found 
-in Section 1205, Revised Codes of Mon
tana, 1935, which provides in part: 

"Any surplus in the general school 
fund ... on a vote of the qualified 
electors of said district may be used 
for the purpose of retiring bonds and 
improving buildings and grounds, or 
erecting school .buildings, a teacher
age, or barn." 

However, this office has held sur
-plus funds remaining in the high school 
.general fund shall be used for the pur
poses of the next ensuing budget. In 
.an opinion in Volume 16, page 300, Re
port and Official Opinions of the At
·,torney General, it was said: 

"This office on May 11, 1934, issued 
an official opinion in which it was 
held that Secetion 1205, supra, cannot 
be reconciled with the provisions of 
the School Budget Act (Chapter 146, 
Laws of 1931), and that surplus funds 
in the general fund of the district 
may not be transferred under the 
provisions of said Section 1205, but 
that such funds must lapse into the 
'unappropriated funds of the district 
(Volume 15, Official Opinions of the 
Attorney General, page 369). The 
reasoning" of that opinion applies with 
special force to the High School Bud
get Act (Chapter 178, Laws of 
1933)." (See also opinions. No. 221 
and No. 235, Volume 20, Report and 
Official Opinions of the Attorney 
General.) 

It should also be noted that Section 
1205, Revised Codes of Montana, 1935, 
-permits surplus funds to be used for 
'''erecting buildings, a teacherage, or 
barn." A teacherage is defined in W eb
ster's Dictionary as "a residence pro
vided for teachers." A superintendent 
of schools is not customarily considered 

.a teacher as his work is not primarily 
that of instructing. Thus it would seem 
if the budget laws permitted the ex
penditure of funds under Section 1205, 
the terms of Section 1205 are not broad 
·enough to permit the purchase of a 

residence for a superintendent of 
schools. 

While it might be to the best interest 
of the school district under the present 
circumstances to permit the purchase" 
of a residence, such fact cannot be con
sidered, as our Supreme Court said in 
the case of Franzke v. Fergus County, 
76 Mont. 150, 245 Pac. 962: 

"The doctrine of expediency does 
not enter into the construction of 
statutes." 

It is therefore my opinion a school 
district may not use surplus funds to 
purchase a residence for the school 
superintendent. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 28. 

County Clerk-Surveyors and Civil 
Engineers-Lands-Plats-Maps. 

Held: Under the provisions of Section 
4993, Revised Codes of Mon
tana, 1935, as amended, a coun
ty clerk has discretionary power 
to require a grantee of a portion 
of land subdivided under the 
provisions of said section to 
deliver with the deed a plat or 
map which shall show the legal 
description and area of the land 
conveyed. 

Mr. Melvin N. Hoiness 
County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Hoiness: 

April 16, 1945. 

You have requested my opinion con
cerning the duties and powers of the 
county clerk with reference to Section 
4993, Revised Codes of Montana, 1935, 
as amended by Chapter 5, Laws of 
1939, and Chapter 180, Laws of 1945. 

Section 4993, Revised Codes of Mon
tana, 1935, as amended, provides any 
person who desires to subdivide and 
sell tracts of land containing less than 
ten acres must have the same platted, 
surveyed and certified before sale. An 
exception is made for parks and play
grounds. 
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