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Section 9 of the act provides in part 
as follows: . 

"'The code commissioner shall be 
paid for the performance of the work 
herein specified with the sum of Five 
Thousand ($5,000.00) Dollars for 
each of the years 1945 and 1946, and 
said payments shall be made monthly 
and prorated from the time of the ap
pointment of the commissioner until 
the payment on December 31,. 1946 

"The question has been raised as 
to the basis for figuring the compen
sation of the code commissioner, that 
is, whether his compensation shall be 
calculated on an 18 months' basis 
from July 1, 1945 to December 31, 
1946, at a monthly salary of $555.00 
plus or on a yearly basis at a monthly 
salary of $416.00 plus." 

"Will you be good enough to ad
vise me at your earliest convenience 
what basis should be employed in 
determining the commissioner's sal
ary?" 

House Bill No. 320 is now Chapter 
184, Laws of 1945. Reading the whole 
chapter, it is easily ascertained the 
legislature intended in Section 9 there
of that the code commissioner should 
receive a salary or remuneration for 
the performance of the work to be com
pleted by him in the sum of Five 
Thousand Dollars for each of the .years 
1945 and 1946, or a total of Ten Thou
sand Dollars, to be paid monthly and 
pro-rated from the time that he is ap
pointed, that is, July 1, 1945, and up 
to and including December 31, 1946. 

Thus the code commissioner is to 
be employed for a period of eighteen 
months and shall be paid a total sum 
of Ten Thousand Dollars divided into 
eighteen monthly payments of Five 
Hundred Fifty-five Dollars plus each 
month. 

It is therefore my opinion the code 
commissioner shall be paid on the basis 
of Five Hundred Fifty-five Dollars plus 
each month for the eighteen months' 
period. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 25. 

County Commissioners-Tax Title 
Lands-Reservation of Oil, Gas and 

Minerals-Oil, Gas and Minerals. 

Held: It is mandatory for the board 
of county commissioners to re
serve not to exceed the 6~ % 
royalty in oil and gas and miner
als in tax deed lands sold by the 
county. 

Mr. Thomas Dignan 
County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Dignan: 

April 5, 1945. 

You have requested an opmlOn of 
this office asking if the board of county 
commissioners must reserve not to ex
ceed 6%% royalty interest in the oil, 
gas and mineral in the tax deed lands 
sold by a county under the provisions 
of Section 2, Chapter 171, Laws of 1941. 
The only question involved is the 
meaning to be given to the phrase, "the 
county may reserve ... " 

Whether it is mandatory for the 
county commissioners to reserve the 
royalty interest designated depends up
on the interpretation to be given to 
the word "may" as used in the statute. 
Our Supreme Court has definitely 
adopted a rule to be followed in inter
preting the word "may" when used in 
a statute. The rule was first enunciated 
in the case of Montana Ore Purchasing 
Co. v. Lindsey, 2S Mont. 24, and since 
followed consistently by the court. It 
is as followS': 

"This word is sometimes permis
sive only; sometimes it is imperative. 
Legislative intent determines whether 
it is directory or mandatory. Accord
ing to its natural and usual significa
tion, the word 'may' is enabling and 
permissive only, and so it must be 
interpreted where no right of or bene
fit to the public, nor right of person~ 
other than the one upon whom the 
permission is conferred, depends up
on giving to it the obligatory mean
ing; but the word is interpreted to 
mean 'shall' or 'must' whenever the 
rights of the public or of third per
sons depend upon the exercise of 
the power or performance of the duty 
to which it refers. In those cases 
where the public or persons possess 
the right to require that the power 
be exercised, the word is imperative 
and mandatory, being the equivalent 
of 'shall' or 'must'." (Emphasis 
mine.) 
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See also State ex reI. Steifel v. Dis
trict Court et aI., 27 Mont. 298, 304, 
96 Pac. 337; Durland v. Prickett, et aI., 
98 Mont. 399, 406, 39 Pac. (2d) 652. 

In ascertaining the intention of the 
legislature in enacting Chapter 171, 
it is interesting to note the legislature 
in the title of the act used the follow
ing words: "Permitting Counties to 
Reserve Oil, Gas, and Mineral Rights 
. . ." Prior to this enactment the 
county commissioners had no authority 
to reserve royalty. 

It is significant that-in granting the 
board authority to lease these lands, 
and to reserve the royalty of 120% 
as provided in Section 5 of Chapter 
1 71-the legislature used the word 
"may" but followed it with the words, 
"if deemed for the best interests of 
the county," or "at the discretion of 
the board," or "when it is deemed for 
the best interests of the county." No 
such qualifying words are used in Sec
tion 2, wherein it is provided the coun
ty may reserve not to exceed 674 % 
royalty. 

Here there are public interests and 
public rights depending upon the per
formance of the duty devolving upon 
the board of county commissioners, 
which appear to me to bring the matter 

. squarely within the rule of the Supreme 
Court above quoted. 

I am of the opinion that, considering 
the entire statute, its purpose and in
tent, and applying the rule above re
ferred to, it follows that "may" means 
"must" and it is the duty of the board 
of county commissioners to reserve not 
to exceed the 674 % royalty in oil and 
gas and minerals in such lands sold by 
the county. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 26. 

Elections-Special Elections-Regis
tration-Public Officers. 

Held: Under provisions of Chapter 28, 
Laws of 1945, poll books must 
contain only names of qualified 
registered electors who are tax
payers and whose names appear 
on last assessment roll of some 
county. Where two special elec
tions are held on same date, one 
for issuance of bonds and other 
for the election of a public of-

ficer, there must be two separate 
poll books, one containing only 
names of electors who are tax
payers and the other all quali
fied registered electors. Regis
tration of electors qualified to 
vote on the bond issue must 
close thirty days before election, 
while registration of electors 
qualified to vote at election of 
a public officer must close forty
five days before date of election. 

Mr. M. L. Parcells 
County Attorney 
Stillwater County 
Columbus, Montana 

Dear Mr. Parcells: 

April 6, 1945. 

You have called my attention to Sec
tion 566, Revised Codes of Montana, 
1935, and Chapter 28, Laws of 1945, and 
request my opinion on the question: 

Do these acts require a re-registra
tion of all voters for either of these 
two special elections and on what day 
must registration close for the elec
tion to be held on June 5, 1945? 

In referring to the two special elec
tions to be held on June 5, 1945, I as
sume you mean the special election. to 
be held pursuant to Chapter 149, Laws 
of 1945, submitting the question of is
suance of highway bonds, and the spe
cial election called by proclamation of 
the Governor to fill the vacancy in the 
office of Representative in the Congress 
of the United States from the Second 
Congressional District. 

In answering your question, it is 
necessary to keep in mind the fact two 
separate special elections are to be 
held on the same date. One is the elec
tion at which electors will vote on the 
issuance of bonds, and which is con
fined to electors who are taxpayers, and 
the other is the election of a public 
officer, on which all duly qualified and 
registered electors may vote. 

Chapter 28, Laws of 1945, is an act 
providing the qualifications of electors 
at special elections where the question 
is as to the incurring of a state debt, 
the issuance of bonds or debentures 
by the state, other than refunding 
bonds or debentures, or the levying of 
a state tax for any purpose. The act 
provides at such special elections only 
registered electors residing within the 
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