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law is, to be done is computed by excluding the first day and including
the last', etc., relied upon by the
learned counsel appearing in support
of the secretary of state's position, is
without application. (State ex reI. St.
George v. Justice Court, 80 Mont.
53, 257 Pac. 1034.) As the act here
required must be done at least forty
days before the date of the primary
election, which is July 17 this year,
it is manifest that July 17 cannot be
included in computation of the fortyday period. The statute says it must
be prior to the date of election,
July 17, and forty days before July
17 would be June 6, as full days are
required ..." (Emphasis mine.)
Again the court stated:
"The office hours of the secretary
of state are from 9 o'clock in the
morning until 5 o'clock in the afternoon of every business day, 'and at
other times when the accomodation
of the public or the proper transaction of business requires.' (Sec.
453, Rev. Codes 1921.) He may, jf
he sees fit, transact business in his
office at any time during the twt;ntyfour hours. He could certify a nomination within the fjrst hour, or indeed upon the first moment, of June
7, had he desired to do so. If he had
forty days before July 17 in which
to certify the nominations, this necessarily must be so. Consequently, if
the secretary of state has the right
to certify the nominations on the
morning of June 7, the filing of
nominations must be completed in his
office on or before June 6; which'is
a clear and unmistakable indication
that it was intended by the legislature that the nominations which must
be filed' in the office of the secretary
of state must be filed therein forty
clear days before the date of the
primary election. Any other construction would fritter away the clear
meaning and intent of what appears
to us to be plain language. The
statute is mandatory, and a petition
for nomination offered for filing afteI'
the time prescribed is of no force or
effect,-it is invalid. (State ex re1.
Galen v. Hays, 31 Mont. 227, 78 Pac.
301.)" (Emphasis mine.)
I t is necessary to give to the act the
intpnt;nn nf the leQ"isiature in its enactment. An interpretation whereby the
registration would be closed at noon on
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¥onday, May 7, would not give the
time required by the section, and closing the registration at noon on Saturday, May 5th, would deprive voters of
their right under the act to register
Saturday afternoon, May 5th, and the
forenoon of Sunday, May 6th.
It is assumed the county clerks will
comply with the requirements of the
legislature in this enactment, and Section 453, Revised Codes of Montana,
1935, which is in part as follows:
"Unless otherwise provided by law,
every officer must keep' his offi.l;e
open for the transaction of business
continuously from 9:00 A. M. until
5 :00 P. M. each day, and at other
times when the accommodation of the
public or the proper transaction of
business requires . . ." (Emphasis
mine.)
I t is therefore my opinion the time
for ~Iosing registration for this particular election is noon of May 6, 1945.
Sincerely yours,
R. V. BOTTOML Y,
Attorney General
Opinion No. 24.
Code Commissioner
Held: The code commissioner shall be
paid on the basis of Five Hundred Fifty-five Dollars plus,
each month for the eighteen
months period.
March 24, 1945.
Honorable Sam C. Ford
Governor
State Capitol
Helena, Mon.tana
Dear Governor Ford:
You have sllbmitted the following
question for my opinion as to the basis
on which the code commissioner should
be paid:
'
"House Bill No. 320, passed by the
Twenty-ninth Legislative Assembly
and approved by the Governor on
March 5, authorizes and directs the
Supreme Court to appoint a code
commissioner not later than July 1,
1945, to codify and recodify the laws
of the state."

28

OPINIONS OF THE ATTORNEY GENERAL

Section 9 of the act provides in part
as follows:
.
"'The code commissioner shall be
paid for the performance of the work
herein specified with the sum of Five
Thousand ($5,000.00) Dollars for
each of the years 1945 and 1946, and
said payments shall be made monthly
and prorated from the time of the appointment of the commissioner until
the payment on December 31,. 1946
"The question has been raised as
to the basis for figuring the compensation of the code commissioner, that
is, whether his compensation shall be
calculated on an 18 months' basis
from July 1, 1945 to December 31,
1946, at a monthly salary of $555.00
plus or on a yearly basis at a monthly
salary of $416.00 plus."
"Will you be good enough to advise me at your earliest convenience
what basis should be employed in
determining the commissioner's salary?"
House Bill No. 320 is now Chapter
184, Laws of 1945. Reading the whole
chapter, it is easily ascertained the
legislature intended in Section 9 thereof that the code commissioner should
receive a salary or remuneration for
the performance of the work to be completed by him in the sum of Five
Thousand Dollars for each of the .years
1945 and 1946, or a total of Ten Thousand Dollars, to be paid monthly and
pro-rated from the time that he is appointed, that is, July 1, 1945, and up
to and including December 31, 1946.
Thus the code commissioner is to
be employed for a period of eighteen
months and shall be paid a total sum
of Ten Thousand Dollars divided into
eighteen monthly payments of Five
Hundred Fifty-five Dollars plus each
month.
It is therefore my opinion the code
commissioner shall be paid on the basis
of Five Hundred Fifty-five Dollars plus
each month for the eighteen months'
period.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 25.
County Commissioners-Tax Title
Lands-Reservation of Oil, Gas and
Minerals-Oil, Gas and Minerals.

Held: It is mandatory for the board
of county commissioners to reserve not to exceed the 6~ %
royalty in oil and gas and minerals in tax deed lands sold by the
county.
April 5, 1945.
Mr. Thomas Dignan
County Attorney
Valley County
Glasgow, Montana
Dear Mr. Dignan:
You have requested an opmlOn of
this office asking if the board of county
commissioners must reserve not to exceed 6%% royalty interest in the oil,
gas and mineral in the tax deed lands
sold by a county under the provisions
of Section 2, Chapter 171, Laws of 1941.
The only question involved is the
meaning to be given to the phrase, "the
county may reserve ... "
Whether it is mandatory for the
county commissioners to reserve the
royalty interest designated depends upon the interpretation to be given to
the word "may" as used in the statute.
Our Supreme Court has definitely
adopted a rule to be followed in interpreting the word "may" when used in
a statute. The rule was first enunciated
in the case of Montana Ore Purchasing
Co. v. Lindsey, 2S Mont. 24, and since
followed consistently by the court. It
is as followS':
"This word is sometimes permissive only; sometimes it is imperative.
Legislative intent determines whether
it is directory or mandatory. According to its natural and usual signification, the word 'may' is enabling and
permissive only, and so it must be
interpreted where no right of or benefit to the public, nor right of person~
other than the one upon whom the
permission is conferred, depends upon giving to it the obligatory meaning; but the word is interpreted to
mean 'shall' or 'must' whenever the
rights of the public or of third persons depend upon the exercise of
the power or performance of the duty
to which it refers. In those cases
where the public or persons possess
the right to require that the power
be exercised, the word is imperative
and mandatory, being the equivalent
of 'shall' or 'must'." (Emphasis
mine.)

