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old term, that is, the interim between
the general election and the date the
new term started. At the commencement of the new term, "C" was appointed county assessor to serve until
the next general election. The court
held the appointment of "C" was proper. "B" had been appointed only for
the interim between the death of "A"
and the beginning of his new term.
The effect of the decision was to exclude from the province of Section 5,
Article XVI those cases where the
board of county commissioners make
an appointment after a general election but before the beginning of a new
term. In other words, Section 5 of
Article XlVI was held by this case to
apply to those vacancies occurring
after the fixed term has commenced.
but before the holding of a general
election.
At page 344, the court
stated:
"The solution of the matter lies,
we think, in the correlation of the
last with the other clauses of the
section, in holding the vacancies referred to in that clause to be those
occurring after the fixed term has
commenced, but before a general
election, and in realizing its meaning to be that no appointment shall
hold good beyond the next succeeding general election, whether the interval between that event and the
end of the fixed term be great or
small. (State ex reI. Rowe v. Kehoe,
49 Mont. 582, 144 Pac. 162.)"
It is with reluctance I accept the
interpretation placed by the court upon
a clear and unambiguous portion of
our Constitution.
Unnecessary and
undesirable as this judicial amendment
to our fundamental law is, no court has
seen fit to reverse the Dunne case, and
it is therefore necessary for me to
accept the consequences of thedecision.
I t would seem Section 423. Revised
Codes of Montana, 1935. which provides:
"Every officer must continue to
discharge the duties of his office.
althou'~h his term has expired, until
his successor has qualified."
and Section 4734. Revised Codes of
Montana, 1935, which provides:
"All vacancies in county and township offices, except county commis-

sioner, are filled by appointment
made by the county commissioners.
Appointees hold until the vacancies
are filled by election."
are contrary to Section 5, Article XVI
of the Montana Constitution in that
they seek to extend the term of office
of an appointed official contrary to
this constitutional provision.
Notice has been taken of Opinion
No. 349, Volume 17, Report and Official Opinions of the Attoreny General.
To clarify the position of this office on
the facts which are similar to those
presented in your situation, we are
writing a complete opinion.
It is therefore my opinion, based
upon the holding of the Supreme Court
in the case of State ex reI. Dunne v.
Smith, 53 Mont. 341, 163 Pac. 784:
1. During the interim between election day (the day upon which the appointee's term ends) and the first
Monday in January (the day on which
the new fixed term begins) the office
of sheriff in Valley County is vacant.
2. It is the duty of the board of
county commissioners of Vall e y
County to appoint a sheriff to serve
during the interim. His term of office
will be from the day of appointment
to the midnight preceding the first
Monday in January, upon which date
the duly elected sheriff will take office.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 220.

Elections-County Central Committees
Central Committees-Political Parties
Candidates-N ominations.
Held: The county central committee
does not have Dower to designate a candidate for state senator where the person who received the highest number of
votes by write-in in a primary
election fails to accept the nomination (Section 64(). Revised
Codes of Montana. 1935. as
amended by Chapter 27, Laws
of 1945)-or fails to designate
the Darty upon which his name
shall appear at the general election when he receives the highest number of votes bv both
parties at the primary (Section
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651, Revised Codes of Montana,
1935)-for no vacancy by resignation occurs. as reQuired by
Sectioa 662. Revised Codes of
Montana. 1935. as amended by
Chapter 84. Laws of 1939.
November 19, 1946.
Mr. Oskar O. Lympus
County Attorney
Missoula County
Missoula, Montana
Dear Mr. Lympus:
You have presented the following:
X filed a petition for nomination
on the Republican ticket to the office
of state senator and was duly nominated by the Republican party at the
July primary. No one filed for the
nomination on the Democratic party;
but X's name was written in on that
party's ticket and he received the
highest number of votes for the
Democratic nomination. He did not
file an election to accept the Democratic party's designation within ten
days after the primary election, and
his name was therefore printed on
the official ballot for the general
election upon the party ticket for
which his nominating petition had
been filed-the Republican-in accordance with Section 651, Revised
Codes of Montana, 1935.
A week before the general election
X died. The Republican county central committee nominated a candidate to fill the vacancy in the Republican nomination created by X's
demise.
Question: Did X's death also create a vacancy in the Democratic
nomination which the Democratic
county central committee could fill?
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Our Supreme Court-in the case of
State ex reI. Wilkinson v. McGrath,
(1940) 111 Mont. 102, 106 Pac. (2d)
186---ruled on this situation which is
applicable here: A successful write-in
candidate at a nominating election
failed to file his acceptance of such
nomination within ten days after the
election. After the expiration of the
ten day period, he filed a "resignation" of the nomination; and his political party's county central committee attempted then to fill the vacancy
by appointment. The court said:
"Since Killian failed to file his
acceptance within ten days from the
election. no vacancy by resignation
occurred. and the Central Committee
was without power to nominate the
relator to fill that vacancy."
See also Volume 13. Report and
Official Opinions of the Attorney General. page 295. wherein Attorney General Foot ruled the county central
committee of a political party does not
have the power to make nominations
of persons for election to offices where
the persons who received the highest
number of votes for the respective
offices by the write-in process failed
to accept the nominations. In that
opinion, the then Attorney Gerieral
stated with regard to a person receiving the highest number of votes by
write-in:

Section 662, Revised Codes of Montana, 1935, as amended by Chapter 84
of the laws of 1939, provides-so far
as pertinent here:

" ... if he fails to accept the nomination he thereby declines to become
the candidate of his party for election
to the office. Obviously. the same
act which prevents a candidacy for
election to office from ever arising
cannot be said to create a vacancy
in that candidacy. There can be no
vacancy in a candidacy that has
never existed. The act of declining, instead of creating a vacancy in
an existing candidacy, prevents the
candidacy from coming into existence
in the first instance."

" . . . Said county and city central
committees shall have the power to
make nomination to fill vacancies
occurring among the candidates of
their respective parties nominated
for city or county offices by the primary nominating election where such
vacancy is caused by death, resignation or removal from the electoral
district, but not otherwise."

In the factual situation you present
X failed to designate the Democratic
Party as the party on which his name
was to be printed as a candidate. His
failure to make any designation did
not create a vacancy in the Democratic
nomination.
It is therefore my opinion the county
central committee does not have the
power to designate a candidate for
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state senator where the person who received the highest number of votes by
write-in at the primary fails to accept the nomination (Section 640, Revised Codes of Montana, 1935, as
amended by -Chapter 27, Laws of 1945)
--or fails to designate the party upon
which his name shall appear at the
general election when he receives the
highest number of votes of both parties at the primary (Section 651, Revised Codes of Montana, 1935)-for no
vacancy by resignation occurs, as required by Section 662, Revised Codes
of Montana, 1935, as amended by
Chapter 84, Laws of 1939.
Sincerely yours,
R. V. BOTTOMLY,
Attorney General
Opinion No. 221.
County Clerk and Recorder-Office
Hours-Records-Filing.
Held: A county clerk and recorder
may receive instruments for recording at any time during the
twenty-four hours and must
endorse upon them the time at
which received. in accordance
with Section 4805. Revised
Codes of Montana. 1935.
November 21, 1946.
Mr. Oskar O. Lympus
County Attorney
Missoula County
Missoula, Montana
Dear Mr. Lympus:
You have asked whether the county
clerk and recorder may receive instruments for recording after five o'clock
P. M. You have explained abstractors
have questioned whether the clerk must
wait until the following morning to
endorse the year, month, day, hour,
and minute of receipt.
Section 4805, Revised Codes of Montana, 1935, provides:
"When any instrument, paper, or
notice, authorized by law to be recorded, is deposited in the office of
the county clerk, as ex-officio recorder, for record, accompanied by
the required fee, he must indorse
upon the same at the time it was
received, noting the year, month, day,

hour and minute of its reception, and
must record the same without delay, together with the acknoledgement, proofs, and certificates written
upon or annexed to the same, with
the plats, surveys, schedule, and
other papers thereto annexed, in the
order and as of the time when the
same was received for record, and
must note at the foot of the record
the exact time of its reception. The
county clerk shall not receive for
recording, any deed, mortgage, or
assignment of mortgage unless the
post office address of the grantee,
mortgagee or assignee of the mortgagee, as the case may be, is contained therein, provided that this requirement shall not affect the validity
of the record of any instrument
which has been or may be recorded."
Section 453, Revised Codes of Montana, 1935, is a general statute relating
to hours when public offices shall be
open for the transaction of business
and is as follows:
"Unless otherwise-provided by law
every officer must keep his office
open for the transaction of business
continuously from nine o'clock a. m.,
until five o'clock p. m. each day, and
at other times when the accommodation of the public or the proper transaction of business requires, excepting upon holidays, excepting the state
treasurer, who in his discretion may
in the interest of the safe keeping
of funds, securities and records under
his control, close his office during
the J)eriod from twelve noon to one
o'clock p. m. every day."
Section 4736, Revised Codes of Montana, 1935, relates to the time of day
when certain offices-including that of
the county clerk-must be open for the
transaction of business. I t provides:
"The sheriff, the county clerk, the
clerk of the district court, the treasurer, and county attorney must keep
their offices open for the transaction
of business from nine o'clock a. m.
until five o'clock p. m. continuously
every day in the year, except holidays, and at any other time when
business requires it."
Section 453, supra, was interpreted
by our court in the case of State ex
rei, Bevan v. Mountjoy, (1928) 82

