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cessfully passed this examination or 
who has become a "regularly licensed 
dentist" in this state under the recipro
cal provisions noted in paragraph 2 of 
Section 3115.6, Revised Codes of Mon
tana, 1935. 

Although the above provisions relate 
to the licensing of dentists, they are to 
be differentiated from the practicing of 
dentistry by the fact that one may not 
practice dentistry in this state until he 
takes one step further, namely, that of 
registering his license in the county in 
which he intends to practice, as pro
vided for in Section 3115.6, Revised 
Codes of Montana, 1935: 

"The certificate in this Act oro
vided for shall entitle the holder 
thereof to practice dentistry in any 
county in the State of Montana, pro
vided such certificate shall first be 
filed for registration and registered 
in the office of the County Recorder 
of the county in which such holder 
desires to practice. and nothing here
in contained shall be construed to 
permit any holder of any certificate 
to practice in any county in this state 
unless 'such cert:iificate shall have
been first registered in the office of 
the Recorder of such county as here
in provided; provided further that 
any such holder of a certificate may 
practice in more than one or in any 
number of counties in this state on 
having such certificate registered in 
each of such counties in which such 
holder desires to practice. Said 
Board of Dental Examiners shall, 
upon satisfactory proof of the loss 
of any such certificate issued under 
the provisions of this Act, issue a 
duplicate certificate in place thereof, 
and a fee of one dollar shall be 
charged for issuing such certificate. 
Any person failing to pass his first 
examination before such board. may 
demand a second examination at any 
subsequent meeting of said board 
held for the purpose of examining 
candidates, and no fee' shall be 
charged for any subsequrnt examina
tion." (Emphasis mine.) 

It is therefore my opinion that the 
term "regularly licensed d~ntist" under 
Chapter 125, Laws of 1943, requires 
that the director of the dental depart
ment of the State Board of Health 

shall be a dentist regularly licensed by 
the Board of Dental Examiners of the 
State of Montana. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 219. 

Sheriffs-County Sheriffs-County 
Commissioners, ,Appointment of Sher
iff-Election, Sheriff-Vacancy, Office 

of Sheriff-Appointment of Sheriff. 

Held: Based upon the holding of the 
Supreme Court in the case of 
State ex reI. Dunne vi Smith, 
53 Mont. 341, 163 Pac. 784, it 
is my opinion: 
1. During the interim between 
election day (the day upon which 
the appointee's term ends) and 
the first Monday in January (the 
day on which the! new fixed term 
begins) the office of sheriff in 
Valley County is vacant. 
2. It is the duty of the board 
of county commissioners of Val
ley County to appoint a sheriff 
to serve during the interim. His 
term of office will be from the 
day of appointment to the mid
night preceding the first Mon
day in January, upon which date 
the duly elected sheriff will take 
office. 

November 15, 1946. 

Mr. Thomas R. Marron 
County Attorney 
Valley County 
Glasgow, Montana 

Dear Mr. Marron: 

You have requested my opinion on 
the following set of facts: 

"A" was elected sheriff of Valley 
County at the general election in 
1942. He served until after the gen
eral election in 1944 and then re
signed his office. "B" was anpointed 
by the board of county commissioners 
to serve as sheriff for the remainder 
of "A's" term. HB" was subsequently 
elected sheriff at the general election 
in 1946. In view of Section 5, Article 
XVI of the Montana Constitution, 
can HB" serve as sheriff, under his 
original appointment, from the date 
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of the general election until his elec
ted term begins the first Monday in 
January, 1947? 

Section 5 of Article XVI of the Mon
tana Constitution, as amended by Chap
ter 93, Laws of 1937, provides in part: 

"Vacancies in all county, township 
and precinct offices, except that of 
county commissioner, shall be filled 
by appointment by the board of coun
ty commissioners, and the appointee 
shall hold his office until the next 
general election ... " 

Thus by the provisions of the above 
cited Article of the Constitution, the 
tenD. of an appointee runs "until the 
next general election." There has been 
some difficulty in determining the exact 
meaning of the quoted phrase. 

In the case of Marsellus v. Wright, 
61 Mont. 274, 288, 202 Pas. 381, the 
court stated: 

"The word 'until' is a restrictive 
word, and is of limitation, in its ordi
nary and usual sense; and this is 
the meaning which should now be 

-ascribed to it. 'Its office is to fix 
some point of time or some event 
upon the arrival or occurrence of 
which what precedes will cease to 
exist.' (State ex reI. Rowe v. Kehoe, 
49 Mont. 582, 588, 144 Pac. 162.)" 

From the above, it can be readily 
determined the term of the appointee 
expires election day. With the expira
tion of the term a vacancy occurs. In 
the case of State ex reI. Grant v. Eaton, 
Lieutenant Governor, 114 Mont. 199, 
210, 133 Pac. (2d) 588, the court said: 

"'A vacancy in office for any of 
the 'causes enumerated in the Consti
tution or statute is usually regarded 
as occurring at the time of the hap
pening of the event which is the 
cause of the vacancy, and no judicial 
determination that the vacancy has 
occurred is necessary.' (46 Corpus 
Juris 974.)" 

In LaBorde v. McGrath, 116 Mont. 
283, 149 Pac. (2d) 913, 917, the court 
said: 

"The word 'vacancy' as applied to 
a public office, has no technical mean
ing, and it is not to be taken in a 
strict technical sense in every case. 
It may be said that an office is vacant 

when it is empty and without an in
cumbent who has a right to exercise 
its function and take its fees or emolu
ments, ,even though the vacancy is 
not a corporal one •. ." 

In State ex reI. Patterson v. Lentz, 
50 Mont. 322, 336, 146 Pac. 392, the 
court held: 

"An office without an incumbent 
is vacant, whether it never had an 
incumbent or the vacancy has been 
caused by death of the encumbent or 
by the happening of any other one of 
the contingencies enumerated in Sec
tion 420 of the Revised Codes (Sec
tion 511, Revised Codes of Montana, 
1935), or is the result of the failure 
of the electors to choose a successor 
to the incumbent, when the term 

. attached to the particular office has 
expired, and the en cum bent is not 
authorized to hold over until his 
successor has been elected and quali
fied. For, though the statute de
clares that a vacancy occurs upon 
the happening of any of the events 
therein enumerated, it is by no 
means exclusive, as is apparent from 
the decision in State ex reI. Jones v. 
Foster, 39 Mont. 583, 104 Pac. 860, 
wherein it was held that, since the 
Constitution fixes the term of the 
clerk of the district court at four 
years, a vacancy occurs, upon the ex
piration of four years, to be filled 
by appointment, if the people fail 
to elect a successor to the prior en
cumbent. As soon as a vacancy oc
curs,_ the appointing power may act 
(Const., sec. 7, Art. VII); but since, 
as we shall see later, the Constitution 
does not distinguish vacancies into 
different classes on account of the 
exigencies which occasion them, the 
term for which the appointment holds 
good is governed by the limitations 
upon the appointing power therein 
prescribed." 

From the above, it is clear a vacancy 
existed in the office of sheriff in Valley 
County from the date of the general 
election until the date of the beginning 
of the new term of office on the first 
Monday in January, 1947. 

The vacancy could have been filled 
by election of a sheriff for the interim. 
In the case of State ex reI. McGowan 
v. Sedgwick, 46 Mont. 187, 190, 127 
Pac. 94, the court stated: 
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"A reference to the several pro
visions of the Constitution discloses 
that in every instance of a vacancy 
in an elective office, where the va
cancy is to be filled by appointment, 
the appointee shall hold only until 
the people who elected his predeces
sor have the first opportunity to fill 
the office with a person of their own 
choice; and this rule is general, ap
plies to every state, district and coun
ty office, unless an exception is 
made in favor of one appointed to a 
vacancy in the office of county com
missioner." 

Again at page 191, the court said: 

" ... we think the language of Sec
tion 5, Article XVI above, should 
be read with the language quoted 
from Section 4 of the same Article, 
and the meaning expressed as fol
lows: Vacancies in all county, town
ship and precinct offices shall be 
filled by appointment, and the ap
pointee shall hold his office until 
the next general election; vacancies 
in the office of county commissioner 
shall be filled by appointment by 
the district judge of the district in 
which the vacancy occurs; and va
cancies in all other such offices shall 
be filled by appointment by the board 
of county commissioners." > 

Again at page 192, the court stated: 

"Apparently the people of the 
state were unwilling to permit an 
appointee to hold beyond the next 
general election, that is, beyond the 
time when opportunity would be first 
presented to fill the vacancy by an 
election." 

That the election would have been 
a proper means of filling the vacancy 
in the office of Sheriff for the short 
term is made clear in the case of Bailey 
v. Knight, Mont. , 168 
Pac. (2d) 843, 844: 

"Both the McGowan (suora) and 
the Rowe (State ex reI. Rowe v. 
Kehoe, 49 Mont. 582, 144 Pac. 162) 
cases in effect held that the term of 
office of one appointed to fill a 
vacancy is for a part of the term 
for' which the person he succeeds 
was elected. Likewise after appoint
ment when the remainder of the term 
is filled by election. it means for 

the remainder of the term of the per
son originally elected and whose 
death or other disqualification caused 
the vacancy. Those cases also sup
port the view that where the term 
of the one originally elected expires 
on the first Monday in January fol
lowing the general election in N 0-

vember, it is proper to elect some
one to fill that portion of the term 
from the general election until the 
first Monday in January." 

Because no election for the interim 
term of sheriff was held, Section 4776, 
Revised Codes of Montana, 1935, ap
plies. This section provides: 

"Whenever a vacancy occurs in 
the office of sheriff, the under-sheriff 
must in all things execute the office 
of sheriff until a sheriff is elected 
or appointed and duly qualified. Any 
default, misfeasance, or malfeasance 
of such under-sheriff in the mean
time, as well as before, is a breach 
of the condition of the bond given 
by the sheriff who appointed him, 
and also a breach of the conditions 
of the bond given by him to the 
sheriff." 

Since no election was held to fill 
the interim which existed, it becomes 
necessary to determine what course of 
action shall be taken to provide Valley 
County with a sheriff. It is my opin
ion Section 5, Article XVI cited supra 
is without ambiguity as to the author
ity of the board of county commission
ers to appoint an officer to fill a va
cancy, and there is no question as to 
the duration of the appointee's term. 
The section clearly states "the ap
pointee shall hold his office until the 
next general election." By Section 29, 
Article III of the Constitution, the 
provisions of the Constitution are man
datory and prohibitory unless by ex
press words they are declared to be 
otherwise. 

However. the Supreme Court has 
seen fit not to accept the literal mean
ing of Section 5, Article XVI in the 
case of State ex reI. Dunne v. Smith, 
53 Mont. 341, 163 Pac. 784. Briefly 
the facts of the case are as follows. 
"A" was the incumbent by previous 
election in the office of county assessor. 
He was re-elected at a general elec
tion and Qualified for the new term. 
Shortly after Qualifying he died. "B" 
was appointed for the remainder of his 
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old term, that is, the interim between 
the general election and the date the 
new term started. At the commence
ment of the new term, "C" was ap
pointed county assessor to serve until 
the next general election. The court 
held the appointment of "C" was prop
er. "B" had been appointed only for 
the interim between the death of "A" 
and the beginning of his new term. 
The effect of the decision was to ex
clude from the province of Section 5, 
Article XVI those cases where the 
board of county commissioners make 
an appointment after a general elec
tion but before the beginning of a new 
term. In other words, Section 5 of 
Article XlVI was held by this case to 
apply to those vacancies occurring 
after the fixed term has commenced. 
but before the holding of a general 
election. At page 344, the court 
stated: 

"The solution of the matter lies, 
we think, in the correlation of the 
last with the other clauses of the 
section, in holding the vacancies re
ferred to in that clause to be those 
occurring after the fixed term has 
commenced, but before a general 
election, and in realizing its mean
ing to be that no appointment shall 
hold good beyond the next succeed
ing general election, whether the in
terval between that event and the 
end of the fixed term be great or 
small. (State ex reI. Rowe v. Kehoe, 
49 Mont. 582, 144 Pac. 162.)" 

It is with reluctance I accept the 
interpretation placed by the court upon 
a clear and unambiguous portion of 
our Constitution. Unnecessary and 
undesirable as this judicial amendment 
to our fundamental law is, no court has 
seen fit to reverse the Dunne case, and 
it is therefore necessary for me to 
accept the consequences of thedeci
sion. 

I t would seem Section 423. Revised 
Codes of Montana, 1935. which pro
vides: 

"Every officer must continue to 
discharge the duties of his office. 
althou'~h his term has expired, until 
his successor has qualified." 

and Section 4734. Revised Codes of 
Montana, 1935, which provides: 

"All vacancies in county and town
ship offices, except county commis-

sioner, are filled by appointment 
made by the county commissioners. 
Appointees hold until the vacancies 
are filled by election." 

are contrary to Section 5, Article XVI 
of the Montana Constitution in that 
they seek to extend the term of office 
of an appointed official contrary to 
this constitutional provision. 

Notice has been taken of Opinion 
No. 349, Volume 17, Report and Offi
cial Opinions of the Attoreny General. 
To clarify the position of this office on 
the facts which are similar to those 
presented in your situation, we are 
writing a complete opinion. 

It is therefore my opinion, based 
upon the holding of the Supreme Court 
in the case of State ex reI. Dunne v. 
Smith, 53 Mont. 341, 163 Pac. 784: 

1. During the interim between elec
tion day (the day upon which the ap
pointee's term ends) and the first 
Monday in January (the day on which 
the new fixed term begins) the office 
of sheriff in Valley County is vacant. 

2. It is the duty of the board of 
county commissioners of Vall e y 
County to appoint a sheriff to serve 
during the interim. His term of office 
will be from the day of appointment 
to the midnight preceding the first 
Monday in January, upon which date 
the duly elected sheriff will take office. 

Sincerely yours, 
R. V. BOTTOML Y, 
Attorney General 

Opinion No. 220. 

Elections-County Central Committees 
Central Committees-Political Parties 

Candidates-N ominations. 

Held: The county central committee 
does not have Dower to desig
nate a candidate for state sena
tor where the person who re
ceived the highest number of 
votes by write-in in a primary 
election fails to accept the nomi
nation (Section 64(). Revised 
Codes of Montana. 1935. as 
amended by Chapter 27, Laws 
of 1945)-or fails to designate 
the Darty upon which his name 
shall appear at the general elec
tion when he receives the high
est number of votes bv both 
parties at the primary (Section 
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